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Chapter 1. Summary

The United StateArmy Corps of Enginear(USACE), with oversight from, anid partnership withthe United
States Environmental Protection AgentdSEPA), has implemented Section 404 federal regulaf§zto4

program) fordischarge of fill into Waters of the United Staf@sOTUS) in Wisconsin since thel&nWaterAct
(CWA) waspassednto law in 1972 Comparable to the federal program, the Wisconsin Department of Natural
Resources (WDNRJjlsohas a robusitatewaterway and wetland regulatory program for activities affigcti
navigable waterand wetlandenacted by state statute and administrative ®eetion 404 of th€WA provides

a legal mechanism fatates andribal nationgo assume federal regulatory authority for activities that result in
discharges of fill intdVaters of the United State

Only threestateshave assumed thHederal8404programi Michigan, New Jersey andecently in 2020, Florida.
Many other states have evaluated the feasibility of assumptimading Wisconsin in 1993 and 20Gind
identified numerousbstaclesandbr uncertaintieshatjustified notpursuing assumption.

The decision of a state to pursue assumption hingdsegmolitical support othe statdegislature whichmust
enactstatutes and regulations that are at laasdtringent athe CWA, and the political support of the governor
and attorney generakho must submit the application to th&EPA. The support of stakeholders interested in
wetland management and protection across the state is also critical fassofcary state assumption program.

The USACE and the WDNR hkiasimilar waterway and wetland permitting progsanith comparablaypes of

permits, standards, publiotices,and processing procedures. However, there are some specific parts of the state
program that are not as stringent as the federal progtastsibed in this report and summarizedppendix 1

For exampleWisconsinlimits the breadth othe pradical alternative analysis for certain types of projects and in
some cases impadb artificial wetlands are not regulated.

InApril 20200 Wi sconsi nds WgWwW3Cwecammsndad thg statemat pucsuelassumptsad
on the regulatory breadtif the 8404program and the need fadditionalfinancial and human resources.
Corroborating th&/SC recommendatignhis report estimatesshort term need of an additional 16.4 staff at a
cost of $1.4 milliorper yearand a long term need of an addit@ 11.9 staff at a cost of $1.0 milliperyear to
implement the 8404 progranThese costarebased on thestimate thaabout 85% of the federal and state
programs overlap, withnanticipated15% increas@ workloadfor WDNR staff. The estimatetime to navigate
a public support process for assumption and enact the necessagsatadatiministrative standasdsthree to
five years.

The estimated costs would be in addition to staffing and budget initiatives to bring the program up to a level
needed to implement the existing stategram. Th&VDNR waterways program (WW) is authorized 73.5 full
time employeegFTE) and one twqyear project position to provide waterway, wetlasain,and floodplain

safety and shoreland zoning services in stédedl years 20223. Of those 73.5 position, 58 positions currently
implement the waterway and wetland permitting progwerich also includes mitigation, Hieu fee,and
jurisdictional determinations$tate general program revenue, permisfaad fedeal grant funding have been
trending flat or declining over time and have not kept pace with inflation. Requests for sewvieaty exceed
levels of program funding and staff capagithompson pers. comm., 2021)

In additin to the established increase in staffing and resources to implement ther&gi@dn there areseveral
uncertainties that would I ikely infl ue@GhamerMieseconsi n
includethe definition of assumable waters and WOTUSE PAG6s pl ans t essumgionemdrihe z e A 4
effort associated with implementation of fleeleralEndangered Species AESA).

In the futurereviewingFloridad sewstate§404program that launched in 2020l help furtheridentify the
successes and downsidestaHte§404assumption.Information fromother states that are pursuing or considering
assumptionncluding Oregon,Minnesota and Arizona will provide useful information and templates
supplemental to this repdrtto the futureThis includes information how to involvestakeholders in the

decision to pursue assumption, a template for a 8404 assumption appleatdmding required to develop an
application and implement a state §4bdgram.
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If the USEPA moves forward with modernization of the federal assumption rule, a stenmtearcut
incentivefor Wisconsin to assume the federal program could be creltfmmation on revised or new federal
laws and guidance can be foundWBEPA websiteUSEAP, 2021and information ors t a dssusgion
activitiescan be found on the Association of State Wetland Managers welsiieBN, 2021)

Since the primary driver for Wisconsin to consider the feasibility of 8404 assumption is to streamline the federal
and state permitting programs resulting in less costs, reduced permitting timeframes and more direct public
servicesChapter &f this report also discusses several streamlining initiatives that may be considered by both the

USACE and the WDNR.
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Chapter2. Feas i bi |IBatcyk gStouudnyd

2.1. Scope

This reportevaluatestheWD N R @easibility to assuméhe 8404 prograncurrently administered byhe USACE

with oversight bythe USEPA. The WDNR andederal agenciegre continuallystriving to streamlinggovernment
actionsand minimiz regulatory costs imposed on businesses anduhkc, while maintaininga high level of

protection for wetlands and other aquatic resoursesordingly, & part of looking foopportunitiego reduce

permitting redundancies and streamline regulatorgnams,Wisconsin Governogcott Walkersigned into law

2017 Wisconsin Act 183 that stated IMODNRA may submi t an USEPpdeekogp8dddono t o t
assumption. Act 183 al so Wetlandtutly€adu n diel @ e ([ir B EWSECahit r ¢ ©
to research and develop recommendations on program elements necessary for §404 asthegiDiR
previouslyevaluated the feasibility of 8404 assumption in 1993 and @MIONR, 1993) (WDNR, 2001)and
bothreportsrecommenddWisconsinnot pursueassumptiorat that time

Federal and state regulatory programs have evolved since the previous two WDNR assumptiofmports.
reportprovides a foundation fdr h e Go v e r statelegidators,fWIDNR anlley Wisconsin public and
privatestakeholderso understand the advantages and disadvantages ob8ddhptiorand ultimately assists
the state oWWisconsin with the decisioof whetherto developand sumit a 8404assumption application for
review bythe USEPA.

This report specificallladdresses three key elemeamtated to the feasibility d404assumptiorfor Wisconsin

1) a comparison of existing 8404 astdtepermittingelements2) an evaluatiorof fiscal and staffing impacts,
and3) an analysis of alternatives to 84&8&bkumption. This report also summarizes past and presentenalys
8404 assumption ardiscussesopics to promote better wetland conservation, restoration, and management
including working toward a more transparent, streamlined regulatory process and supbealthy wetland
ecosystemi Wisconsin.

2.2. Stakeholder Involvement

In development of this report the WDNR sought input and feedback from agency leadership and key stakeholders.
TheWSCwas briefed on the progress and information coetimthis reporin 2019 and 2021 The WDNR

met with USACE St. Paul Districtegioral managers and technical staff multiple tirme2019 and 2020

USACE Regulatory DivisiomndWDNR Secretarg ©ffice leadership were briefed on the content of the report

and authorized public release of the refio2021

2.3. Wetland Study Council

Section15.347(22) Wis. Statsdirecsthe WDNR to create a Wetland Study Coun@gNSC)comprised of nine

members appointed fetaggeredix year termgWDNR, 2021) In accordance with the statue, the WSC is a

diverse assembly of stakeholders from agricultural, business, environmental and waterfowl sectors. The WSC was
formedin 2019 and held their first meeting in June 2019 with administrative suipporiVDNR stdf. The Act

calls upon the WS@ research and make recommendations on a variety of wetlandiisauesl udi ng t he f
el ementso necessary for the state to assume the A40

The WSC was briefed on the components of 8404 assumption includingplieation process, the legal
requirements and the advantages and challdog&gisconsinon June 27 and July 25, 2019. In December 2020,
the WSC was briefed on the comparison of waterway and wetland permitting processing and staffing levels
between th&VDNR and USACE. On April 16, 2020, the WSC issued the following statement related to the
feasibility of Wisconsin pursuing 8404 assumption:

The Wetland Study Council recommends the DdtRpursue authority to issue federal

wetland and waterway permits, abowed unde8404 of the federal Clean Water Act, at this
time. The8404 program regulates much more than wetlands such as dams and levees,
infrastructure development (highways and airports), mining projects, etc. and would require
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the state to assume maresponsibilities outside of wetland oversight. Under federal law, full
assumption of the responsibilities to adminig404 would be necessary and would require
extensive financial and human resources and potential state law changes. The Wetland Study
Council recommends continuing to work on other alternatives to address the concerns of
wetland permit timing and consistency that prompted considerati®#0df assumption.

2.4. USACE T Regulatory Program St. Paul District

The WDNRmet numerous times with USACEt. Paul Districtnanagers and technicathff. At the request of

the WDNR, the USACE provided permit processing information from their database for analysis and inclusion in
the report. The WDNR met specifically on two occasitmnreview the states tlaanalyses and obtaining

feedback from the USACE on data syntheses approaches and methoddlppeix 3. The USACE was

provided an opportunity to review and comment on the content of this report in March @iD3&ptember of
2021

2.5. USEPA

Staff fundingto develop this feasibility evaluatiaf 8404 assumption was providbgthe USEPA Wetland
Program Development Grant prograivs. part of the grant requirements, annual progress reports were provided
to the USEPA Region 5 wetland grant officdhe scope of worleddresses three key element§4H4

assumption:

1) Comparing federal and state regulatory standards for the discharge of dredged or fill materials in
navigable waters of thetate

2) Evaluating the existing and necessary fiscal and staffing resources for 8404 assuangtion

3) Evaluating alternatives 8404 assumption that could provide permit streamlining and reduced
costs for applicants.
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Chapter3. Feder al RegulSatadrey Rol es

Currently both the USACE and the WDNR administer regulatory programs for the discharge of dredged or fill
material into waterwaysna wetlandsn Wisconsin. Although the foundational regulatory premise is the same for
both programs and both programs have substantial overlap, there are also dissimilarities befederatiand

state programs.

3.1. Federal Regulatory Roles

TheCWA (33 U.S.C. 1251 et secgéts forth the basic structure for regulating pollutasthargesnto WOTUS
and established regulations for surface water quality standards. Section 404 (3B344p&3tablished &ederal
regulatory progranfor discharge of tedged or fill material into WOTUS his includesconventional wetland
fills andmany different types of activities that affecaterways includingonds, lakesivers,andstreamsThe
fundamental premise of 8404 prohibits the discharge of dredged mafdlrialif 1) a practicable alternative
exists that is less damaging to the aquatic environment or 2) if WOTUS would be significantly dégicees:
of the discharge.

The USACEadministers permitting components of the program including the reviewliefdoal and general
permits which also includes handling any required mitigation actfdAsCFR 230 233).The USACE also has
the authority to determine permitting jurisdiction, develop policy and guidandetake enforcement actiof&3
CFR 320- 332). The UEEPA has8404general oversight responsibilities including development of program
policies,guidanceand permit criteria. The USEPA can review and commeimdimidual permit application and
prohibit or deny the use of disposal sites. The USBRA approves and overseétiate and Tribal assumption
programs an important factor to consider fdfi s ¢ o mssumptidrs of the 8404 program.

TheESATrequires federal agencies to conserve endangered and threatened species and under §7(a)(4) to consult
with the USFWS to evaluate the likely effeofgprojectson federally endangered and threatened species or their
critical habitat.

TheNational Historic Preservation AGNHPA) (54 USC 30610%t seq) defines the responsibilities of the
USACEIn implementing 8404 for the protection of cultural and historic resources. The USAEduired to
conduct consultation for potential impacts to cultural and historical resources in accordance with Séafon 10
the NHPA and 36 CFRPart800 which specifies consultation practices withstate historic preservation office
(SHPO), trital nationsand other interested parties. More specifically, the USACE consultation follows Section
106, and 33 CFR, Part 32&8ppendixC, and applicable guidance.

The USACE also has responsibility to consult on their 8404 permitting activitiesrilveihnationsunder
Executive Order 1317&000)and other policy guidancés sovereign rteons, the USACE is obligated to pre
decision government to government consultatioreéwh of the 565 federally recognized American Indian and
Alaska Tribes The USACE is responsibfer contacing all the potentially affeedtribal nationsvhen any
adivity has the potential to significantly affect protected tribal resources or tribal treaty rights. The USACE
collaboratesvith tribal governments$o ensure their comment® specific activities and projecise taken into
considerationA recent publicion bythe Institute for Water Resourcé2020)provides a detailed analysis of
USACE tribal engagement and consultation activitied recommendations for policiggpceduresand tools to
improve cooperation and calboration between the USACE atnithal nations

3.2. State Regulatory Roles

Throughthe implementation dadtatestatutes an@dministrativecodesWi s consi nds wset | and pr
comparabldo the Federal 8404 regulatory program. The WROBIresponsible fomaintaining the quantity and
guality of Wi sconsi n6enviranenéntalsouwhdecomndmicldevelopreite Staten g f o r
does thigrimarily through implementation of s. 281,3&is. Statsthatprovidesa regulatoryprogramfor

discharges into wetlands amdtigation requiremersf andthroughChaptes 30 and 31Wis. Statsthatprovide

the regulatory authority for other types of projects in navigable water@dlysr criticalelements of thetate

program inclueé protecting the biotic integrity of our highest quality wetlands, improving the biotic integrity of
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existing wetlands, rehabilitating degraded wetlands where feasible, and restoring lost wetlands are critical
elementsb Wi sconsi nds ThetMDNRacooddingies weglands mctivities, from regulation to
acquisition and restoration, with many external partners in ethier andederalagencies and conservation
organizations. The&VDNR implementdJSEPAWetlandDevelopmentGrant projects through the Water Quality
andWaterwaysBureaus, engaging staff from its research, environmental assessment, water use, wildlife
management, naturhkritage and forestry programs. In addition, t#DNR has established a Water Monitoring
Section and Wetland Monitoring Technical Team to inform and initiate wetland projectdepahiment staff
involved in stream, lake, and groundwater monitoring.

The WDNR isrequired to comply witWisconsin's endangered speciesdasimarily found ins. 29.604Wis.
Stats andadministrativeruleschapters NR 27 29 whicillow theWDNR to authorize the taking, exportation,
transportation or possession of listed plant or ahspecies if the activity is for zoologicallucationalor
scientific purposes, or for propagation in captivity for preservation purpbsesSVDNR may also issue
incidental take permits f@roposed activiesthat arenot likely to appreciably redudhe likelihood of the
survival or recoveryf the speciewithin the state, the whole plaahimal community of which it is a part or the
habitat that is critical to its existence.

Wisconsin tate agencies aadsorequired ¢ consider whether any proged action will affect any listed historic
property and notify the State Historic Preservation OffgidPO)under s. 44.40Nis. Stats. In Wisconsin, the

State Historical Society of Wisconsin (SHSW) is the federally desigi&#&D The WDNR has a Memonalum

of Agreemen{MOA) with the SHSW,and implementation proceduraseoutlined in Manual Code 1810.1.
Generally, the WDNR first determines whether an action involves a property identified in the Wisconsin Historic
Preservation Database and then deteesif the action may affect the property. When the action is determined
likely to affect a property, thSHPOmust review the proposal to determine if there may be adverse effects to the
recorded property. The SHPO has 30 days to respond to the WDMguesst additional informaticend extend

the review out for another 30 days

The WDNR also has the responsibility to consult wiithal nationdocated in the State of Wisconsin under the
Constitution of the United States, various treatess,and cout decisiors and affirmed by Wisconsin Executive
Ordes#39 (2004)and #18 (2019WDNR principles for government to government consultation twittfal
nationsis establisheih broad policy documen{®DNR, 2005)and numesus WDNR manual codes.
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Chapter4. Se c t4i0dn Ass Bmpgkigo o und

Since 1977,he U.S. Congress has providepracesdor stateandtribal nationsto take orthe CWA 404

program In aprocess known as §4@fogramassumption, a state may request approval freetUBEPA to
administer théederal dredge and fill permit program for activities regulated under 8404. Congress recognized
that many states Halready established parallel permitting programs and that the traditional role of thanstates
land use management providhemwith a particularly effective basis for wetland management. However,
Congress also emphasized the need to ret8MWCE contrd over navigation in interstate was§ ASWM, 2011)

To qualify for assumption ofhe Federal 8404 program, the state must meet requirements that assure a level of
resource protection that is equivalenaitwl no less strgentthanthat provided by the federal agencies.
Requirements for assumption of the §404 program are detailedStaé® A 6 s staieprogtamregulations at

40 CFR Part 8233An approved state program must havevisionsin laws and regulatiorthat addess the

following requirements

9 Jurisdiction over alWOTUS, including wetlands, other than waterer whichthe USACEretains
jurisdiction.

9 Authority to regulate all activities that are regulated under federal law (astdtee cannot exempt
activities that are not exempt under the CWA) and partial assumption is not allowed

1 Permitting standards and procedures that will be at least as stringent as the federal permit program, and that
will ensure consistency with the federal permitting criteria

1 Compliance and enforcement authority including the ability to enforce permit congditicaddress
violations with penalty levels that are at least comparable to federal fines and penalsieSiciedt
program funding and staffing to implement and ecddhe program.

The state may impose more stringent requirements, but not less stringent requirements. The state may adopt
Nationwide Permit§NWP) or may developheirown General Perm{{GP) categories for its progra(hASWM,
2011)

The USACE- etains jurisdiction over waters which are, or could be, used as a means to transport interstate and
foreign commerce, all waters subject to the ebb and flow of the tide, and wetlands adjacent to thesegvaters (
tidal waters, th&reat Lakes and major river system$hedefinitiono f fi a s s u mavhslhistoricallyta@e r s 0
uncertaintyassociated with 8404ssumptiorand wasaffected by aecent July 2018 memo from Assist

Secretary of the Army, R.D. JamesidUSEPA initiationof rulemakingi bothof which will play a role in

determining the extent of assumable waters in Wiscorigie. uncertainties associated with assumable waters

and WOTUS are described in more detaiCimapter 5

Under 8404 Assumption, trstate must develomemorandum®sf Agreement (MOAwith theUSEPA and
USACEthat specifes how state and federal agencies will coordinate responsibilities. TyptballySEPA

retains oversight authority and receives copies of all permit applicatimhtheState must notify theISEPA of

any action that it takes with respect to such apfpioa. If required, he USEPA Administratoror designee
provides copies of the application to ti8 ACE, the Department of Interior, and tb&SFWSand must notify the
state within 30 days if the administrator intends to comment ogtreet e 6 s  hha apglicatiom.grhe@até  t
must then await comment before it may issue the permit. [ 8kPA objects to the application, tlsate may

not issue the proposed permit but may request a hearing bef®/8HERA or alter the permit to accommodate the
USEPA objections. If thestate does not request a hearing, WWBEPA transfers authority to issue the permit to the
USACE Onceassigned to the USACHurisdiction remains there.

While several other federal programs may be delegated to states, delegation differs from assumption. For
examplethe WDNR is currently delegated to implement most of the federal wastewater and air permitting
monitoring and compliance duties. Under detiegathe USEPA provides an oversight role, ltioé WDNRcan
choose which portions of the program to implement. The state can also develop state specific standards and
implementation practices providing flexibility to the federal standards. More impgrtdrgWDNR receives

federal funding to implement these delegated programs in the range of 2 to 3.5 million dollars p@nytbar.
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other hand8404Assumption does not have any federal funding, does not provide for pasiishptionand
requires the strict compliance with all federal standards.

4.1. National Setting 0f8404 Assumption

Only threestategMichigan,New Jerseyand Floridahave requested and received approval for a state 8404
program.Michigan and New Jersegtates thatavemore than 20 years of experience wi#t04Assumption

report the program works very well, including expedited permit times, less permit redundancy, and good working
relationships withthe USEPA (MNDNR, 2017) Neither Michigannor New Jersey hadell established State

Wetland permitting programs prior to assuming the federal program and assumed the 8404 federal program with a
relativdy blankregulatoryslate.

Other states have carefully evaluated the feasibility ofnaisguthe 8404 program and have not pursued
assumptiomor develogdan application package to the USEPA. StatesNMkenesota, Maryland, Oregon,

Virginia, Montana, and Alaska hawfficially produced reports investigatirige feasibility of 8404 Assumptio

None of these statesvedecided to go forward with 8404s8umptiofNACEPT, 2017) The primary reasons

are reported to be a strict requirement for consistency with federal law, setting a relatively high bar for permitting
and enforcement, combined with a lack of dedicated federal funding to support state programs and uncertainties
as®ciated with jurisdictional/assumable waters aathpliance witithe ESA(ASWM, 2011)

Oregon

Oregon has a long histoof evaluatingassumption antistorically identifiedthree major issues thatirtailed

pursuit of assmption including implementation of theSA, tribal nationrelations and concerns, atiee

delineation between assumable at-assumable wate(€arlos, 2014) In 2020,0regon has reported that two

of these issues, assumatderetained waters and compliance withthe EsS&Ave a #Acl ear er path
recent actions by the USACE ab@EPA (ORDSL, 2020)

Arizona

More recently, the State of Ari zonastateda&eéanlgngd a A RO
process that included six general stakeholder meetings, 70 technical work group meetings, seven executive work
group meetings and nine tribal listening sessions. Ultimately, in April 2020, the Arizona Department of
Environmental Quély (AZDEQ, 2020)issued the following statement:

In 2018, ADEQ began a collaborative stakeholder process to draft a roadmap for Arizona to
assume the Clean Water Act Section 404 Permitting program. Almost 500 people engaged by
attending stakeholder meetings, participating in wgrups,and providing over 2,100

comments. The majority of stakeholder input supported retaining the current process.

Based on this, ADEQ has decided not to continue pursuing state assumptioB4if4he
permitting program. Stakeholder engagement is an integral part of the potential development
of any program, and the Department appreciates the participation of so maple eharing

their perspectives. Materials will remain available on the stakeholder page

Minnesota

In 2019, the Minnesota State Legislation passed a bill, signed into law by the Governor, directing the
Environmental Quality Board to begin to assemblentlagerials required for assumption of the 8404 program.
The legislation provided funding in the amount of $200,000 for a scope of work that included 1) preparation of
8404 assumption application materials, 2) a report on the additional funding necestaantassumption and

3) a report on the additional funding necessary to implement the state 8404 assumption regulatory program
(MNBWSR, Development of the Minnesota Application for Clean Water Act Section 404 Assumptigject

Work Plan, 202Q)

Like Wisconsin, the State of Florida hadabuststatewide waterway and wetlangegulatory program when the
USEPA approved their 8404 Assumption application. The assumption process in Florida took over two years and
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created atak 8404 regulatory program sidsy-s i d e  wi t lalreadh existiadengirorenénsal Resource
Permitting program (ERP).

Florida

Floridads recent assumption of the A404 program pro
with state assuption. Dur i ng Fl ori dads 2018 | egi sl HldridaDeparsnent si on,
of Environmental Protection (FDERuthority to begin the public rulemaking process to protect the state's

wetlands and surface waters by assuming@#@ programwithin certain waters. The rulemaking process was
completed on July 21, 2020. Through this process, Chapte8BFlorida Administrative Cod@-.A.C), iStat e
404 Program, 0 was created to bring i adbytheexistirm@ERP r e me
program. Minor changes were also made to the ERP rules in Chaj88068.A.C., to facilitate assumptio

Florida submitted its assumption package touUS&PA on August 20, 2020 and began an internal weekly

webinar training progrm on August 11, 2020 to prepare staff for program implementatet)SEPA approved

FIl oridads progr amo(BDEP,R@e mber 17, 2020.

TheUSEPAs ol i cited public review and ,naudimgéwo vvirtual publE !l or i d a
hearingsduring the statutorily mandated 8@y decision periodTheUSEPAS s ¢ 0 mp rrexibemeprosessv e
included the Biological Evaluation of more than 200 endangered spemnssilationwith the USFWSunder

Section 7 otheESA and consultation under Section 106 of Ht¢PA. The USEPA determined that Florida
demonstratethe necessary authorityto opera®a0 4 pr ogr am a n dvas€obsistend with gnd g r a m
less stringent than the requirements of the CWA arithjifementing regulations.

F 1 o r §4d4elPtogram is a separate program from the existing Environmental Resource Permitting Program
(ERP), and projects in statssumed waters will require both an ERP and a $4& Program authorization.
Florida considexd that Hiciency will come from the fact that approximately 85% of review requirements overlap
betweerthe existing state and fedepbgrams, eliminating duplicative reviefr.key component of the State

8404 Program is a retained water screening toatl allows users to determine if 8404 permitting will be retained
by the USACE or assumed by the State. This tool is not guaranteed to be accuisatecamd to assist in the

initial screening of a potential project.

T Fl oridads Pr ess 7R2020pcansbe foundhere:e mber 1
https://content.govdelivery.com/accounts/FLDEP/bulletins/2b18f44

1 Notice of hearings, hearing agendas, and recorded presentations can be found orBFR6 s w e
https://floridadep.gov/water/water/content/watesourcemanagementulesdevelopment

T Floridads assumption material s, submitted i
https://floridadep.gov/water/submergkohdsenvironmentaresourcesoordination/content/404
assumption

4.2. Summary of Advantages and Challenges of 8404 Assumption

There arevell documented advantages and challerigea statdo assume administration of the 8404 program.
Because of Wdiesetoped wetlamdpermittigrbgram some advantages typically cited are already
presentand 8404 Assumption would add little to the value of these program components.

Virginia (VDEQ, 2012)summarized the benefits of 8404 Assumption as follows:

1 Regqulatory streamlining and increased efficierétate 8404ssumption may reduce duplicatistate and
federal permitting requirements, resulting in reduaee for review of regulated activities.

1 Increased consistency in permit decisiohstate run 8404 program provides a single point of contact for
the regulated community and can eliminate potentially conflicting permit decisions and conditions.
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1 Increasedegulatory program stability and certainBuring atime of jurisdictional uncertainty at the
federal level, such as in the wake of an individual federal legal decéabe governmentsanmaintain a
consistent and predictable definition of waters tregyulate.

9 Statespecific resource policies and procedures tailored to address conditions and needsitef the
A state 8404 program can be designed in accordance withthet e 6s uni que water res
featuresand water protection goal8/DEQ, 2012)

While many statebave evaluated the feasibility of 8404 Assumption, the fact that lordgdtates (Michigan in
1984 New Jersey i1994 Florida in 202D have assumed the 8404 program since 1977 reflects thetuditkd
disadvantages and challenges associated witgdw Assumption.

A general list odisadvantages of 8404 AssumptiMDEQ, 2012)(ASWM, 2011)includes the following

9 High financial costs of creating state laws equivalent to 8404, developing an application for §404
Assumption, and yearly implementation of the program.

9 Lack of dedicated federal funding f8404 operation and administratiamhile grant funds may help to
evaluate and develop a 8404 Assumption program, there is no implementation funding.

1 Difficulty in meeting the program requirements of regulatory equivalent authority in all areaded ¢
8404 progrange.g.,stream mitigation requirements)

1 Unclear or ambiguous mechanisms and requirements undesthe

9 Section 10 Navigable Waters remain und&ACE jurisdiction and are not assumable waters by the State.
In the coastal states, Great Lakates and states with large rivers, a greater geographical extent of waters
could be desigated as norassumableredudng the benefits of a state 8404 program.

1 Loss ofUSACEknowledge and technical resource base especially with respsmhfexordinaryhigh
water mark determinationgietland delineations and enforcement investigations.

1 Any subsequent changesdate regulatory programs may trigger sekaluaton of the program by the
USEPA and any changes to federal regulations may reqsiegeato revise state law.

1 Developing the wide breath of broad public and political support $tata program that strictly
implementdederal laws

Funding is a majorlustacle that states face when consideg@y assumption Congress does not provide
funding to states to assume permitting authority, w
impact assessment, program enforcement and administratiothe assumption of new responsibilities for
compliance wit h c(Eletchex 2000) f ®sthie reeeives appraval totasssd@48yetfinds

that they lack the funding to support the assumption, state resources, project and permit issuance supervision,
enforcement, mitigation, and the overall protection
USEPA deems the staiacapable of effective assumption, the program will be terminated, and authorization will
return to theJSACE, squandering the funds and resources spent towards assumption feasibility studies and
application materials. In turn, public and federal suppay dissipate, and the state can find themselves in a

more unpleasant situation than before they applied for state assumption.

Section404 Assumption is a political procegairsuedt the request of the Governbased on laws passed by

the Legislaturewith a legal evaluation by the Attorney Genéralffice and approval by thé SEPA.
Assumption must have enough political popularity to
political momentum t@ass the needdegislativeandregulatory law changes and allocate financial resources

through the legislatureith public support Due to the politics 08404 assumptionastateultimatelyneed to
developbroad supporthrough stakeholdeengagement.

Permittees are interesteddiear permit streamlining benefiisich as reduced permitting costs and faster
turnaroundimes andalsoneed reassurance that tiegulatory burden will not increase. For examplerently

the WDNR implemens seveal regulatory flexibilities that have been passed by the legislature since the early
2000s and most recently in 2018. For assumable wertersinder a state 8404 permit progréme Statenaynot
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have the same level of regulatory flexilyilitlf the Stae is applying two different set of standards for wetland
approvalspne under state law and another to meet federal requirertiéstsiay cause confusion with
applicants

Environmental advocatesay beconcerned about the lossarf additionallayer offederalagencytechnical

knowledge experienceand resourcerotection Environmental advocatesay be apprehensivthat even if the
state has a prograneddédral iprdgmamvahemapeéenwnoOd the pro
apdication (Carlos, 2014)

4.3. Permitting Process under 8 404 Assumption

TheUSEPA directly reviews permit applications defined in a MOA with the state and may object to issuance of a
permit when federal guidelines are not met, or if the permit is subject to an interstate disputéSHIRA review

also provides for coordination with other federal programs, including 8&CE the USFWS andhe National

Marine Fisheries Service (NMFS). A statmiat issue a permit under 8404ht USEPA objects to issuance of

the permit and the state has not taken steps required b\SERA Regional Administrator to eliminate the
objection(ASWM, 2011)

The detailed process fISEPA review of state/tribal 8404 program permit applications is spelled out in federal
law and regulations (Section 404(j); 40 CFR §233.50). Generally,

1 The state or tribe is required to sdn8EPA a copy of the public notice for any complete permit apgin
received by the state except wHéSEPA has waived review in thielOA. Public notices must be sent to
the applicant, adjoining property owners, any agency with jurisdiction (incladipag nation$ and all
persons who request a copy.

1 TheUSEPAIn turn, provides the permit application to tH8E ACE andthe USFWSfor review. These
agencies are given 50 days to provide commerttsetd SEPA.

1 TheUSEPA must provide comments to the state within 90 days of its receipt of the permit application.
These comnms incorporate comments from the other federal agencies.

1 If theUSEPA objects to the proposed projedypically by finding that some aspect of the project is not
consistent with the §404(b)(1) Guidelinaghen the state cannot issue a permit. In mgtnces, federal
concerns are resolved bye following:modification of the project by the applicaptovision of clarifying
information by the applicanbr by agreement on conditions to be added to the permit.

1 There is a time limit for resolution of federal issues. GhedJSEPA has sent a letter of objection, all
issues must be resolved within a@gy period. After this, thelSEPA cannot withdraw thelgection to the
permit.

1 If the state does not satisiyJSEPA objection or requirement for a permit condition or does not deny the
permit, then processing of the 8404 permit reverts t&JBACE The applicant may seek federal authority
by filing a new aplication with theUSACE. Should thdJSACEdeny the permit, the applicant may appeal
through the federal process. The state may, in some circumstances, issue a permit undedsigigdaw
USEPA objectioni but in this instance the state permit woudd provide any authority under 8404
(ASWM, 2011)

A state that has assumed the §gfggram must also submit an annual report tdtBEPA Regional
Admi ni strator evaluating t he sam@))ircloding idedtifyingiprobléemsat i on
and providing recommendations f or sWSERAtansstedof New Je
approximately 16 pages of reporting text and 130 pages of spreadsheet data summarizing different components of
the program. Specifically, the stateeport must address the followiag detailed i0 CFR §233.52:

T Assessment of the cumul ative i mpacts o#fregtldied st at e
waters.

1 Identification of areas of particular comsend/orinterest.
1 Number and nature of individual and general permits issued, modifiedearet.
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Number of violations identified, and number and nature of enforcement actions taken
Number of suspected unauthorized activities reported, and nature oftakéon

Estimate of extent of activities regulated by general permits

Number of permit applications received but not yet proce@4diDNR, 2017)

In addtion, theUSEPAr evi ews t he stateds annual program perfor
The USEPA also retains the right to take enforcement action on any 8404 violation, although the primary
responsibility for enforcement rests with ttate 8404 program.

=A =4 =4 =4

4.4. 8404 AssumptionApplication Process

The EPA must approvesh at eds appl i c@ddipmgraminder 840 (g)Thm statuteheguires the
Governor of the apping state to submit a description of the program toWlsEPA, along with a statement from
thestateAttorneyGeneral that the laws of tlse at e A provi de adequate authority
program. 0

A State must submit to tHéSEPA Regional Adminigrator the following six items:
1) A letter from the Governor of thetate

This letter confirms support for state assumption of the 8404 program by the Governor and
verification of the application materials submitted toUIEPA

2) A complete program description

The program description must include various essential eletodmtsapproved. First, the description

must explainthet at eds permitting, administrative, judi
In addition, it must include a description of the funding and manpower available for program
administration, a desgtion of how the State will coordinate its enforcement strategy with the
USACEandUSEPA for nonassumable waters or projects, a comparis@tatd andederal

definitions of wetlands, and the extentoftheat e 6 s j uri sdi cti oed, scope
anticipated coordination, and the scope of permit exemptions,.if any

3) AnAttorneyGe ner al 6s st atement

TheAttorneyGe ner al 6 s st atement must also include cer
administering thatate program has full authority to administer the program within its jurisdiction. In
addition, thestatemusthave full authority to administer a comggatate program. Finally, the

statement should include a legal analysis of the likelihood of a constitutional keddagse athe

successful implementation oftse at e s pr ogr am.

4) A Memorandum oAgreementvith the USEPA RegionalAdministrator.

The MOAwith the USEPA must set oustate andederal responsibilities for program administration
and enforcement including provisions specifying classes and categories of permit applications for
which USEPAwill waive federal review authority and provisions agkBingUSEPA andstate roles

and coordination with respect to compliance monitoring and enforcement activities

5) A Memorandum oAgreementvith the Secretary of th&rmy.

The MOA with the Secretary of the Army must include a description oMB& USwithin the state

over which the secretary retains jurisdiction and an identification of all general permits issued by the
secretary, théerms,and conditions of which tha&ate intends to administer and enforce upon

receiving approval of its program, and a plan for transferring responsibility for these general permits
to thestate.

6) Copies of applicable State statutes and regulation

The USEPAwiIll coordinatereview and evalationof thestate statutes and regulaticaysplicable to the state §404
programwith USACE, USFWS and theNMFS. The USEEPA has up to 120 days to approve or disapprove the
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st atebds pr o @EERARpprovas thaatetappkcation, the)SACEtransferdo thestate those permit
applications for projects in the Statebs jurisdicti

Finally, the8404requires thaUSEPA review any revisions to theate wetlands program, determine whether
such revisions are substantial or not substantial, and approisapprove the revisions. TRESEPA also
maintains the authority to withdraw approval of the program. If the administration sitegrogram does not
meetUSEPA guidelines, th&JSEPA may take corrective action and may, within a reasonable time, aithdr
approval of the program and redirect authority toUlsACE

Florida and Arizona are two states that have recently proceeded through the public stakeholder prottess, with
Florida processoncluding with an approved 8404 progréfDEP, 2021 andthe Arizona process concluding

with a decision not to pursue assumptidZDEQ, 2020) The public stakeholder process in each state spanned
3-5 years and included many diverse stakeholders. Programmatic costs to navigate the public stakeholder
process, enact laws as stringent as 8404 and assemble the assumption appdisatibatantibin the hundreds

of thousands of dollatdNBWSR, 2020)
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Chapter5. Feder al Wmogrrtaan nt i es

Like many regulatory programs, there are uncertain elements of the federal 8404 program that may affect state
assumption. Some untainties are related to executive office pplahanges or updatesieto administration
turnover while some arghe result otourt decisions affecting lawgolicies,or guidance and still others are

related to guidance issued by eithertti®EPA or USACE. Known or anticipated key uncertainties are covered

in more detail below.

5.1. USEPA Assumption RegulationModernization

In 2018 the USEPA started rulemaking to update 8404 assumption regulatit®EPA, 2020)with a September
2018 letter sent to states and tribes requestigiginput regarding the modernization of the dredge and fill
permitting pr ogr ahmériginabtimaine fopupdating 8404 asswemption regulatigns
December 2021 is utkiely to be met andtdhe time of this report publicatianrevised timeline was not available
(Kathy Hurld, 2021) An overarching uncertainty exisegarding how many of theems raised by states and
highlightedin Chapter 5will be addressdand to what extery efforts of the USEPA to update the assumption
rules

5.2. Definition of Waters of the United StategWOTUS)

The jurisdictionof8 4 appl i es to finavigablsaswdtdhres awawkircsh off he
Stateso (WOTUS) i n 8dcaustWQirygs isbhmadlydefinedroy tlaelCWAtke aJSEPA and

USACE mustfurther define the terrto implement the progranthea g e n cegu&aterg definition habeen

brought before theourts many timeandmay continue to raise legal challenges indefinitely.

Two Supreme Court rulings issued 2001 and 2006 interpreted the scope of the CWA morly tizaroprevious

gui dance and regul ations. In 2014, the USEPA and US
clarifying the regulatory status wfaters in the United States with the final rule issued in 2015. The 2015 Clean
Water Rule went througimultiple court challenges wittine resulf the rule being in effect in 22 states and

enjoined in 28 states where regulations promulgated in 1986/1988 were still in effect.

In February 2017, the Trumfdministrationissued Executive Order 13778 directihng USEPA and USACE to
rescind or revise the 2015 Clean Water Rule and to consider interpreting the term navigable waters in a manner
consistent with JUSIAIMUSACEG Bnigineard and Rapanos v. Onited iISI4AE06).

This actia ultimately ended witla finalNavigable Waters Protection RuldNWPR) by the USEPA and USACE

that became effective on June 20, 2020. Challenges dWHRwere filed in several courts across the country
including courts in Maryland, Massachusetts, tBaCarolinaNew Mexico,and Colorado.

Most recently and concurrent with publication of this report, in late August 2021, Federal Judge Rosemary
Marquez vacated t he Tr uluqgé Marqadd eecision mdvidea & thooongh discudsivh R .
of case lawrelated to the definition of WTUS (Pasqua Yaqui Tribe et al., v USEPA et al. , 202ZI)erefore,

the extent of WOTUSVill likely continue to be dierminedby executive administrations and state and federal

court actionsSectiond04 assumptiorwill , in turn, continue tdoe influenced by thancertaintie®f navigable

waters and WOTUS8efinitions

5.3. USEPA Assumable Water Rule

Historically, states that have evaluated the feasibility of S&€8umption notetihe uncertaintiesand lack of rules
thatspecifically define assumable and retained water. Section 404 establisttegay of waterarhich are

covered by Federal acts, amtjuireshe USACE to retain jurisdictionanda category ofvaterswhichthe state

can assume jurisdiction oveection10 of the Rivers and Harbors A®HA) grants thaJSACE full and urr
assumabl e authority over the fAnavi Jghisbntlwesaldepignatedt vy o f
Section 1(Navigable Waterand in Wisconsin this includes 44 waterbodieportions of water bodiggigurel).
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5 The CWA also reserves certain waters to the

Supatiot s exclusive jurisdiction of théederalgovernment,
< ' including any water that has been, could be, or used
hees = b Bad. to be used for navigation or interstate commerce,
r e waters subject to the ebb and flow of the tide, and

allwatersandvet | ands fAadj acent t
jurisdictional waters.

I n  Mi nn e s804 tedsibilitystdy, the

Namekagon
Rlve?o

Thornapple
Rlverp

Bk et | “Chgodve Groen state foundhat some interpretations of the federal
River iver Kver y statute would result in a limited number of the
" Sturgeon statebs waters being assum
Wolf incentive for the state to pursue 8404 assumption
Binck sy (MNDNR, 2017) Until recently, there waso
v ¢ hardandfast definition of the boundaries in either
wegissios itk guidance documents or in regulations, so states and

the USACE had to develop method by which they

Sheboygan
Wisconsin Rivef e divvy up theretained and assumaditers (Carlos,
River Michigan 20 14)
. That recently changed with some work lead by the
PRV e USEPA thaformed the Assumable Waters
i ad ‘ Subcommittee under the National Advisory
Figure 1. Designatedectionl0 waters in Wisconsin Council for Environmental Policy and Technojog

(NACEPT). The Subcommittee was charged to
develop recommendatiots help clarify whch

waters a state or tribe may assugd@4 permit responsibilities, and for which waters the USACE regi04

permit responsibility. The Subcommittee included memiepeesenting states and tribes, federal agencies, and
ot her st &NKE@ERD R0d7BUltimately, the majority of Subcommittee members recommetttked

USEPA develop guidance or regulations to clarify that when a statéberassumes th&04 program, the

USACE must retain authority over waters included on lists of waters regulated undemiRié&importantly,

the Subcommittee recommendbe USEPA adopt and implement a policy under whichtti@ACEwould retain
administradive authority over all wetlands adjacent to retained Section 10 Waters landward to an administrative
boundary agreed upon by the state or tribe ant 8%CE.

In 2018, the Department of Arnmgoved forward with this recommendation assued a mem@lames, 2018)
thatestablished the following criteria for retained waters by the USACE:

a. Waters that are jurisdictional under Section 10 of the RHA, provided that
i. Retained waters included tidal waters shoreward to their mean hitghmark, or mean higher
high water mark on the west coamtd
. Retained waters do not include those waters t
Aused in the pastodo to transport interstate or

b. Wetlands adjacent to waters retained under a. above, landward to an administrative boundary agreed upon
by the state or tribe and tRhSACE

Florida used these criteria to determine USACE retained waters and state assumed waters in their approved 8404
assumption application process. Florida ahe USACE determined that retained waters were witnn

administrative boundary of 300 feet to designed Section 10 Waters in the state and has created a mapping tool
depiction of retained wate(6DEP, 2021)

However, he James memo clearly specifies the retained watersaigesubject to further proceedings by the
USEPA and USACE and tliederalrule process has not been completethe time of publication of this report
In addition, a different administration could rescind the 2018 USACE memo andddfexent critera.
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Accordingly, there is still a high level of uncertainty about the kergn delineation of USACE retained and state
assumed waters under 8404 assumption.

5.4. Endangered Species Act Implementation

The ESA is commonly perceived as the strongest environhpaotaction statute in thiederal government and
imposes strict requirements on any discretionary agency action undertaken. However, this duty to consult only
applies tdfederal actions, and does not carry over to states, even under the 8404 Assprogteim. While

ESA consultation does not apply to either the states or to the transfer of authoritgdtd8BEPA, states are still
required to provide some protections for endangered specie¢sedd8EPA still has theesponsibility to review

permits br discharges with reasonable potential for affecting endangered or threatened species as determined by
the USFWS.When a state is creating its equivalent endangered species pragtara,needto determine a

compliance processith 87 under 8404 Assurtipn, instead of compliance witg10 which is commonly

implemented by state prograif@arlos, 2014)

State permitting programs do not explicitly require consideration of impacts to federally listed threatened or
endangered species, although some federally listed species are also listed under the Wisconsin Endangered
Species Act, which is a consideratiander state permitting programs. Under 8404 assumphet/SEPA

cannot waive their review of state permits that may affect federally listed species and designated critical habitat
and must coordinate with the USFWS andW8ACE. If Wisconsin assumed tl8104 program, its likely that

the state would need to implement a procedure to screen permit applications for both state and federally listed
species and notifthe USEPA accordingly. The Michigan Department of Environmental Quality and the New
Jersey [@partment of Environmental Protection, through consultation withl8&PA and the USFWS, have
developed such a screening process as part of their state permit reviews under 8404 agMiRipth 2017)

The Florida Departmemtf Environmental Protection (FDEP) applicatitmrthe USEPA for 8404 Assumption
included the development of a comprehensive Biological Evaluation of more than 200 endangered species
throughout FloridaUSEPA also consulted witd SFWS undei87 of theESA, resulting in the issuance of a
Biological Opinion and Incidental Take Statement related to the approval and implement&tibneoP 6 s
program

The Biological EvaluatiofUSEPA, 2020}hat lead to the Biological Opiniatetailedthe FDERS process to

send copies of all permit applications and preliminarysitecific determination of potential effects to listed

species to the USFWS for review and commdiite FDEPcommitted to incluthg all species protection

measures that the USFWS recommend as permit conditions or deny the request for a permit. Key to this process is
the dispute resolution process developed i) betweerFlorida state agenciemdthe USFWSthat

specifies rolesnd responsibilities of thegenciesinder 8404 assumptigDEP, 2020) If the concerns athe

USFWS are not addressed, the permitdasferred tahe USEPA for processing-he FDEP estimated the

USFWS review process Ivrequire a timeframe of between 55 and 90 days depending on completeness of the
application and public notice requirements.

Coordination and consultation with the USF\&®&negotiatecagreements between thate and federalgencies
with concurrence im the USEPA through the development of the MSldce these are negotiated processes
with regional offices, there is uncertainty associated with the coordination pridcedimies,and level of
involvementthat USFWSandUSEPA may require.

5.5. Partial Assumption

While the CWAdoes not address whether a state may assume the 8404 piogriaate or inpart,the federal
regulation implementing the CWA prohibits partial assumption (40 CFR 233.1b2020the Environmental

Council of States (ECOSubmitted proposed amendmetatshe CWA to allow for partial assumptigeCOS,

2020) ECOS suggests that allowing for partial assumption creates consistencies with other CWA program such
delegation provisions of the NationadlRitant Discharge Elimination System and permitting under the Clean Air
Act. The letter concludes that partial assumption would allow states to applpdotion of the 8404 program

that is workable for that statin 2020, Oregon Department of Statenda ORDSL) completed an initial
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feasibility study of a partial assumption for three activities (urban growtiing, and mitigation banking) while
recognizing partial assumption is dependent®USEPA s pr omul gati on of the mode
rule. Accordingly, the ECOS recommendatiandUSEPA plans for a revised rutesults in uncertainty whether

there may be more flexibility to assume portions of 8404 ratlaartht he current dal | or no
federal regulations.

5.6. Federal Preemption and Regulatory Nexus

I n Oregonébés recent evaluation of the (DRDSBE R202G)tke and d
loss of a federal nexug€., a state issued permit vs a USACE issued permit) was igehti§ a potential

disadvantage. Oregon suggested that-stateed 8404 permits could poteriijahffect other regulatory actions of

the state including compliance with the National Environmental Policy Act andHR&. The loss of a federal

nexus waslso called out as impacting the ability to enfdardgal treaty rights and federal trust responsibilities.

In addition, the loss of a federal nexus coutdentially allow thé=ederal Energy Regulatory Commission

decision to preempt local or state regjidns and interfere witB401 Water Quality Certificatiorfer some

federal projects. Some of these concerns are not applicable in Wisconsin since the state has legal requirements
desigrated by administrative orders, statutory language, or court desi@an,Wisconsin Environmental Policy

laws, tribal treaty court cases, etc.Jheimpact of the loss of a federal nexus for state regulatory programs is
uncertain at this time and will have to be examined if assumption is pursued
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Chapter6. Comp ar i Stoaatnedf Feder al Laws

As highlighted above, state requirements of an assumed 8404 progistive at least as stringent as the
requirements set forth fiederal regulationsSpecifically, 8404 states thillowing:

40 CFR 8233.1(d) Any approved State Prograualsat all times, be conducted in

accordance with the requirements of the Act (Clean Water Act) and of this part. While States
may impose more stringent requirements, they may not impose any less stringent requirements
for any purpose.

USACEand Wisconsi follow comparable standards for permits decisions under the general sdhatepx

impacsto jurisdictional waters/wetlandsnnot be significan®) impactsmust be avoided and minimized to the
greatest extent practicabbnd3) unavoidable impactgenerally require compensatory mitigation aimed at

replacing the lost resources and their associated functions and vatudsscribed in detail in this chapteonse
aspects of Wisconsinbs state r egul atidentical toghe8d0gin a ms ar
terms of protecting aquatic resources. However, certain parts of the state regulatory prograrikseyoléd

quite different between ttgtate regulatory program and the assumsiate 8404 permitting program.

States have considg different approaches to implement a 8404 progkéinmesota identified state regulatory
programs with varying degrees of inconsistency with federal regulations and found it would be necessary to
consult further with th&JSEPA to clearly identify the specific changes to state laws that would be necessary to
obtain approval. This consultation would be extensive and would require a dedicated state staff position as well as
considerable time from other state regulatory prograrh @¢DNR, 2017) | n Mi nnesot ads exam
contemplatedepladng the state program with a permitting program that reproduced the 8404 federal program.
Florida took a different approach and largely left their dEamkaronmental Resource Permitting (ERP3tland

permitting program iplace andleveloped a new set of rules {821 F.A.Q to implement the federal 8404

standards. In most cases, both the ERP and the state 404 permits are asgidedy side permittingograms

6.1. Waterway and Wetland Permitting Framework

In considering an approach to assuming the A404 pro
waterway and wetland permitting framework used by the USACEraWDNR. A framework includeshe

types of permit mechanisms available.(exemptions, general permits, individual permits, etc.) and what

applicable activities or thresholds are applied for each instrurBerh the federal and state regulatory

frameworks also consider other réggory authorities that address endangered species, historic site preservation

and Tribal consultation.

6.1.1. Federal Framework

Underg8404, aUSACEpermit is required for the discharge of dredged or fill materia\W@TUS., which
includebothwetlandsand waterwaysRegulated discharges include filling wetlands for development, grading or
pushing material around within a wetland, disturbing wetkmitlduring land clearing, etc. The general rule is
that for an activity to receive8404 permitit must comply with th&JSEPA's Section 404(b)(1) guidelines.

In general, th&404guidelines require that the activity be the least environmentally damagiernative that is
feasible, and that adverse impacts are avoided, then minimized, and then compensated for (such as creating or
restoring wetlands to replace those &t proposed tbe filled). Activities also must not be contrary to the

public interest, as determined by tSACE Certain discharges for some farm, forestngintenanceand other
purposes are exempt fragd04 regulation. Exempt discharges must be for defined purposes and must satisfy
certain conditions.

The USACE also implemengi 0 (33 USC 403) that requirespermit to do any work in, over or under a
Navigable Water of the U.S. (Section 10 waters) or to do any work that affects the lomatsen,or condition
of the waterbody in such a manner as to impact on its navigableityapativities such as dredging and

§404 ASSUMPTIONFEASIBILITY STUDY PAGE 20



construction of docks, bulkheads and utility lines require review under Section 10 of the Rivers and Harbors Act
of 1899 to ensure that they will not cause an obstruction to navigation and are not contrary tocheterdsit.

Waterbodies have been designated as Section 10 waters based on thessEdipr potential use for
transportation for interstate commer@géisconsin has 44 water bodies or portions of water bodies currently
designated aSection 10 watersSection 404 jurisdiction for projects on designated Section 10 veatenstbe
assumed by statemd USACE will retain permitting authority on these waters. This is discussed in detail in
Section5.3.

A general permit is issued for structures, work or dischargesahbétresult in only minimal adverse effeaad

for projects that fit specificategories of activities. There are three types of general p¢BBIEFR Part 330):
nationwidepermits regionalgeneralpermits, andstate programmatiayeneralpermits. General permits are usually

valid for five yearsand may be reauthorized upon their expiratiationwide permits are issued by USACE on a
national basis and are designed to streamline authorization of projects such as commercial developments, utility
lines, or road improvements that produce minimalimpatth e nat i on6s a Natiemwidlec envi r o
per mits may be fatstatedfor ise &d ibnotlertified,ram not dvailable for use within that

state. Rgional general pernstareissued for a specific geographic area by an individual USACE District. Each
regional general permit has specific terms and conditions, atich must be met for projespecific actions to

be verified. Programmatic general permits are based on an existing state, local, or other federal program and
designed to avoid duplication of that progranstdte programmatiaeneralpermit (SPGP) is &ype of permit

that is issued bthe USACE and designed to eliminate duplication of effort between USACE districts and state
regulatory programs that provide similar protection to aquatic resources. In some states, the SPGP replaces some
or all the USACE tionwide permits, which results in greater efficiency in the overall permitting process

The USACEalso has implemented abbreviated lettepermissionLOP) authorization procedures for many
projects that are not eligible for general permitd OP is wsed when the project is minor, does not have

significant individual or cumulative impacts on environmental values and no appreciated opposition is expected
An individual, or standard permit, isquiredwhen projects have more than minimal individuatemulative
impactsandevaluated using additional environmental craamd involve a more comprehensive public interest
review.

Therearenonreporting general permit authorizatgfior some minor activities that do not require applying or
reporting to theJSACE If requestedthe USACE mayonfirm whetherthe nonreporting general permit applies

to proposed workSome general permits can be confirmed or issueddday, while otler general permits and

LOPs may require a 3@ay agency and public review process depending on the nature and location of the project
and will thereforetake 45 days or more. Standard individual permits typically requiredaB@gency and public
review and take 60 to 120 days or mor€here is no fee for general permits or LOPs. For standard individual
permits there is a permit issuance fee of $10 forcmmmercial projects and $100 for commercial projedide

public entities are exempt from fees.

6.1.2. State Waterway & Wetland Framework

Statestatutes an@dministrativecodesprovide thdegal foundatiof or pr ot e ct wategvayd/and c o n s i n
wetlands. Different from thefederal program where all discharges and fills to WOTUS are regulated under a

sindge federal regulationWisconsin fill and discharge activities are regulated under multiple statutes and
administrative codes. Depending on the type of activity and whether specific statutory thresholds are met,
discharge or fill regulations are applicabdeboth navigable waterways and roavigable wateroursesor

wetlands Other specific state statutes regulstenefill and discharge activities associated with metallic mining

(ch.293 Wis. Stats). and cranberry operations @1.26 Wis. Stats).

Chaper 30detailst he regul atory framework for Wiawdwariosi ndéds na\
administrative codes in the NR 300 seidentify those activities for which a waterway permit is required,

describes the circumstances under which activities are exempt from permitting requirements, aied identif

type of permit required when permitting is necessary. Examples of activities regugarings include the

placement of structures in or near waterways, shoreline erosion control measures, dredging, and water

§404 ASSUMPTIONFEASIBILITY STUDY PAGE 21



withdrawals. Under the framework established in Chapter 30, there are two primary types of waterway permits in
Wisconsin generapermits, and individual permits. In addition to these two permit types, exemptions from
permitting requirements are possible under certain circumstdrmeszaterway permits, a general permit
applicationfee is$300,and an individual permit application fee$600 (actual costs to the permittee are higher

due to processing fees).

Section 281.38Vis. Stats. details the framework for discharges and fills to wetlands and includeebetal
permits and individual permiend exemptionsVhen reviewing projds for permit approvathe WDNR
determines if they comply with the requirements of section 281.36 3#¢ts,and applicable portions of
administrativecodes, namely NR 103 Water Quality Standards for Wetladste regulations typically require
avoidarte and/or minimization of wetland fill gracticableconsideringcosts, availableechnologyandlogistics.

A stategeneral permit (GP) authorizes activities that follow the design, construction, and location specifications
defined by administrative rel General permit specifications are designed in a way to minimize adverse
environmental impacts. Only certain activities are eligible for GPs, and currently, over thirty activity types
qualify. TheWDNR may require an applicant to apply for an individogimit in lieu of a general permit if it

finds that the general permit conditions areugficientto ensure the wetland discharge will cause only minimal
adverse environmental impacisreview shows that a GP proposal is consistent @#tstandardsthe permit

must bassuedand a decision document sent to the applicant within 30(@affssome exceptions during non
growing season applications)f an applicant receives no indication from the Department within 30 days that
additional informations needed or a different permit required, the activity is considered authorized by the general
permit {.e., presumptive approval). The applicant may then proceed with the project based on presumptive
approvalif the project is carried out in compliance with all applicable GP standardetland general pernsit

the application fees $500 (Wis. Stat. 8 281.3@ctual costs to the permittee may range from $500 to $800
depending on the activity due to the additof GP Surcharge Fees

For activities that do not meet the permit exemption criteria or specifications for general permits, an applicant can
apply for an individual permit (IP)nHividual Permits are issued by th&DNR for projects that do not have

design, location, and construction specifications defined by administrativd heleefore, a detailed application

and sitespecific review process is requirgd pre-application meeting wittVDNR Watewaysstaff is required

for all wetland individual perihapplications. The meeting helps the applicant design an approvable project and
complete their application. Wetland compensatory mitigation is also required for all wetland individual permits
that are approved.

The IP process allows tM#DNR to review aplicable fishery, wildlife, and water quality data. However, the IP
process differs from the GP processhreekeyways first, a preapplication meeting is required prior to filing a
permit application; second, public comment period is requiraddthird, WDNR staff arerequired to visit the

site to observe navigation patterns, habitat, and other site features. If requestddNiRenay hold an

informational hearing, which is an open meeting through whicNMB&R provides information about a
proposedoroject and allows the public to ask questions and provide comments. Informational hearings can occur
only when requested during the public comment period. Anyone can request an informational hearing, and the
WDNR staffmust hold a hearing within 30 dager providing the Notice of Public Hearingndividual permit

feesfor wetland activitiesare$80Q

Certain types of activities or proposed project locations may result in only minor or inconsequential impacts to the
public interest. In such cases, tmivity or location may be specified in statute as eligible for a permit

exemption. The purpose of an exemption is to allow activities considered to have low environmental risk to
proceed without the detailed project review that occurs for a permit afiqtic

Exemptions fr om Windwetameimitidgsrequiranets aveauytlined in the various
subsections of Chapter 3@d s. 281.36(4), Wis. Statthat correspond with the activities for which exemptions
are allowedSome exemptions are not allowedsiensitive or rare resource types includamgas of special natural
resource interest (ASNRIpublic rights features (PRIEY rare and high quality &tlands The differences
between federal and state exemptions are described in detail in S6c2iand6.3.
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6.2. Wisconsird kess Stringentimplementation Standards

As highlighted above, both 8404 and State waterway and wetland permitting have the general premise for review
and usecomparablgermitting instruments like exemptigrgenerapermits,and individual permitsHowever,

there are some portions of the Wisconsin wetland laws that appear to be less stringent than 8404 standards
described below.

6.2.1. Artificial Wetlands

WDNR hasused a definition ofrdificial wetlandssince frst enacting state water quality standards in 1991 (NR
103 Wis. Adm. Code)For decades, th&/DNR had a narrow definition drtificial wetlandsthat included four
different types:

i Sedimentation and stormwater detention basins and convefgatoees,

1 Active sewage lagoons, cooling ponds, waste disposal pits fish rearing ponds and landscape ponds,
1 Actively maintained farm drainage and roadside ditches, and

91 Artificial wetlands within active nonmetallic mining operations.

This coderpraptdee@éoachiause that provided to revoke
significant functional valwues or uses. 0 Applicants
under an exemption so long as the conditions of the gixemwere satisfied.

In 2017, the introduction of Wisconsin Act 188finedandenactedh specificexemptionunder s. 281.36(3,

Wis. Stats for artificial wetlands. Artificial wetlandswered e f i nlandiscapes feafures where hydrophytic
vegetatiommay be present as a result of human modification to the landscape or hydrology, which lack definitive
evidence of a wetland or stream history prior to August 1, 198ke s.281.36(4n) exemption does not include

1) wetlands that serve as a fish spawrargn or passage to a fish spawning area and 2) wetlands created as a
result of mitigation requirements.

TheWD N R 6éusrent application process for an artificial wetland exempstated in s. 281.36(4nkequires an
exemption request, with supporting mdals, to be submitted to the WDNR at least 15 days before beginning a
project. Atrtificial wetlands that are not exempt include sites that serve as fish spawning areas or artificial
wetlands that were created for mitigation purposes.

Artificial wetland exemptions are not offered blye USACE and as part of 8404 assumption, the state would
have to enact laws that do not include exemptionartificial wetland. Under astate 8404 prograpapplicants
would need to apply for a general or individual pestt their project, which can require additional fees,
supporting materials, and resources.

6.2.2Wetland Exemptions Not Included in 8404

As discussed, the state has several wetland exemptions in state statute and administrative code that were expande
in 2017 throughWisconsin Act 183vhich enacted new wetland permitting exemptions under s. 281,38{g.)

Stats, for specific activities.Similar to state wetland requlations, 8404(f)(1) of the CWA exempts certain

activites from the permitting requirements under 8A08EPA, 2021) The federal exemptions are further

defined in 33 CFR §323#4Discharges notaquiring permits.Tablel compares the activities that are exempt

under each set of regulations. Under a state 8404 program, the WDNR would be required to usetlmmexem
provided in federal code.

While the existing state and federal exemptions do not matcbrmapletely,many of the exemptions are applied
under both sets of regulatiorection 33 CFR 8328ontairs the language when exemptions would not apply
and gpliesit to all exemptionsThe two partest in both regulations meaasy discharge of dredged or fill
material that results in the destruction of the wetlands of an areaf(&hg.activity results irtonversiorfrom
wetlandgto uplands due to newr altereddrainage) is considered a change inW@TUS, and by definition, a
reduction of their reach and is not exer(ip6EPA, 2021)Section 281.36(4)(eWis. Stats.applies similar
language but only to a farm, fish farm and mining roads.
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Tablel. Comparison of State and Federal Exemptions

Activity Federal State Comment
Exemption Exemption

Normalfarming,silviculture,andranching
activities

Feder al e X e mp tgiod msg 0a par
on an established operation. Activities whiming

n an area into farm, silviculture or ranching are not
part of an established operation.
Constructiorof fish farm pondsnd Aquacultureexemptionsapply to wetlands in areas
improvements oéwalesor other drainage %) without wetland historyife., state artificial
areas(USEPA, 2021) wetlands)
Maintenance of drainage ditches (not Both federal and state law does not exempt the
construction) n construction of drainage ditches.
Construction and maintenanceiwfgation Federal regulations include clarifying language
ditches n about appurtenant to ponds and irrigation ditche:
Construction and maintenance of farm or Federal regulations include clarifying language
stock ponds n about appurtenant fwonds and irrigation ditches.
Construction of farm and forest roads in Federal regulations includeverakonditions that
accordance with best management practic n must be followedo meet the exemption provision,
Maintain of structures such dam, dikes Federal regulations include additional language
leveesgroins, riprap, breakwaters, defining what maintenance includes and does nc
causeways, bridge abutments or approach o includeand what constitutes engemcy
and transportation structures. reconstruction.
Maintenance, emergency repair, or The federal exemption would apply to the limited
reconstruction of damaged parts of structu structures listedbove Federal regulations include
that are in use in a wetland 1%} additional languag defining what maintenance
includes and does not include and what constitut
emergency reconstruction.
Discharges located in an electronics and The state regulatioriscludeseverakonditions
information technology manufacturing zong ] that must be followetb meet the exemption
provision.
Discharges tawetlands NA This exemption only applies to wetlands where tl

USACE does not have jurisdiction.

6.2.3. Narrowing of Wetland PAA

Both federal and state regulaticstatethat no discharges of dredged material or fill can be permitted if there is a
practicable alternative which would have less adverse impact on the aquatic ecosystem. The agencies rely on a
Practicable Alternatives Aalysis(PAA) to thoroughly evaluate and verify the proposed project cannot avoid
wetland impacts and that tkelectedoroject alternative minimizes wetland impacts to the maximum extent
practicable while meeting the basic project purpose

In federal regudtions practicable alternatives includg activities which do not involve a dischardeedge
material or fill to WOTUS and ii) discharges of dredged or fill material at other locations in WOTUS (40 CFR
§230.10) which requires applicants to evaluaterathes for their project.
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For some specific types of projects, state regulatioris or narrow thePAA to the site of discharge sites
located adjacent to the projeatithout the requirement to examine other sites for the projdus narrowing 6
the PAA(s. 281.36(3n)Wis. Stas)) is appliedto the following types oprojects

91 projects that result in a demonstrable economic public benefit,

9 projects necessary for the expansion of an existing industrial, commercial, agriculagahoulturh
facility,

9 projects that occur within an industrial park,
andwith some limitations for projects that affect fewer than 2 acres:
1 construction or expansion of a sindéamily home and attendant features
9 construction or expansion of a barn or farm buildings,
1 expansion of a small business project

Under a state 8404 program, the state would not limit or narroRARefor these projectandthese projects
would trigger an analysis of locating the projecanother location.

6.2.4. Demonstrable EconomidPublic Benefit

As noted abovestate wetland rules allow a narrowing of the PAA if the project results in demonstrable economic
benefits, while federal rules do nétowever, sincéi d e monst r abl e eenceofniotndi ci sp uab Iriecl &
concept presented under the state law, it is covered in more detalbaprenstrable economic public benefit

means an economic benefit to the community or region that is measurable, such as increased access to natural
resourcs, local spending by the proposed project, employment, or community investment (s. 281.36(1)(am), Wis.
Stas.). State regulations require the WDNR to lilRiAAsto discharges thatre located at the sitd, or adjacent

to, the discharge if the applicacéin demonstrate that the proposed project will result in a demonstrable economic
public benefit.

It is not a requirement of the wetland permitting process to completentligsisbut is optional for applicants

seeking a limited scope of the alternativThis analysis does not affect other permit applicaguirements but

can be beneficial for some applicants looking to strearttieie review and avoid evaluating efite locations

As stated in the statute, if the stakeholder chooses to pursuptibis, the analysis needs to be a quantifiable
analysis that demonstrates an increase in public economic benefits from the project that a practicable alternative
review is sought. It is the responsibility of the requestor to make this demonstratioroalidssiomit the

completed analysis with the permit application.

Overall, theW DNR alsoconsides the functional benefits derived from the wetland and its economic value as
limited PAA decisions are made. Ideally the project should improve the functiorefitbalerived from the
wetland rather than diminishem Generally, wetlands have some functional values that can be quantified
economically. The functional values of a wetland include but are not limited to fish and wildlife habitat
protection, water cality protection flood control anghoreline protectian

Projects that seek to highlight an improvement of these wetland benefits will likely qualify for a mited

narrowerP A A . I n order for a project t hagualfyifordlimtedPAd,s a w
the applicant must demonstrate that the long term-gosttruction phase) public benefits from the project

provide a nebeneft to the communityThis narrowing of the PAA would not be feasible for permits processed
underg§404 assumption.

6.2.5Cranberry Operations

Cranberries are Wisconsin's largest fruit ¢agrvested from approximate®i,000 acresf cranberry marshes
acros20Wisconsin counties Wi sconsin also | eads the natiim2020s har
which is more than h a.lSincethé late 188)s amchintd the present, thé proinmensewfp p |
cranberry operationsascompelledspecific statestatutesand guidancelevelopmenby boththe USACE and

WDNR.
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In Wisconsin, canterry operations wergranted a defined set of exemptions from state lsginning in 1867
conveyed in current day 84.26, Wis. StatsThis statuteexempts the cranberry industry from the requirement to
obtain permits for the construction and mainteeamicdams, drains and ditches that may have impacts to
navigable waterways if those dams, drains, and ditches are used for purposes spéudisthinte Wisconsin
Supreme Court cases decided since the original law was enacted have affirmed thab#reycindustry may
undertake certain activities to divert water without ch. 30 or 31 peppitoval by the WDNRWhile there are no
specific cranberry industmyetlandexemptions in Wisconsin statutes, the agricultural exemptions nosedtion
6.2.20f this reporiand the artificial exemption noted $ection6.2.1do apply to cranberry operations. Similarly,
the state law that narrows the PAA notedéction6.2.30f this reportto on-site or adjacent properties also
applies to cranberry operations.

The WDNR worked with the cranberry industry to develop®U to define a process by which issues and
environmental impacts from cranberry culture operations are ssftteollaboratively.

In 1995, the USACE took similar steps with the development and publication of their cranberry guidance
documen{USACE, 1995) The 1995 guidance document concluded that commercial cranberry opegiedions
iwater dependento under A404 guidelines and cranber
be water dependent, the two rebuttable provisiod®iGFR 230L0(a)(3)do not apply:

1 A presumption that alternatives to discharges intoiapaquatic sites are available unless clearly
demonstrated otherwise; and

1 A presumption that alternatives involving discharges outside of special aquatic sites have less adverse
impact on the aquatic ecosystem than do dischargers into special agestimkss clearly demonstrated
otherwise.

That stated, federal regulations require all dischaagdslls must represent the least environmentally damaging
practical alternativevhether or nothe project isvetland dependeninder 40 CRF 230.10(a)

Under a state 8404 permitting prograhre WDNR would be required to be as stringent with all existing federal
standards andould likely have to issue federal permits for daand ditcheshat are currently exempt from state
permitting. The provisions fomarrowing of the PAA to@n-site and adjacent locations would also not be available
to the WDNR under a state 8404 permitting program.

In 2017,the USACE-St. Paul District revokeNationwide Permit 34 Cranberry Production Activities as agmn
permit for cranberry producers in Wiscondimereby requiring that theseanberry production activitiee obtain
an individual permiand 8401 WQC from the WDNR

6.2.6Mining Law s

The development or expansion of existing metallic (ferfoos) and ronferrous) in Wisconsin typically involves
significant public involvement including targeted legislation, public hearings and environmental impact
statements or environmental analysis reports.

The 2017Act 134 eliminated certain administrative code psavis that restricted wetland impacts caused by
nonferrous metallic mining. Now, standard DNR permitting process previously described also apply to nonferrous
metallic mining sites.

Section295.60, Wis. Statsprovides for evaluating and permitting wetland impacts that are part of a ferrous
metallic mining operatiosuch that ferrous mining operatiotemnbe permitted by a general permit under s.
281.36(3g), Wis. Statsor an individual permit issued under295.60, Wis. Stats.

Under a state A404 permitting pr oigs: 295M0(7)Wis. State,n si nod s
would be less stringent than the presumptions clearly stated in federal law. While the presumption is not a legally
binding stadard, the presumpticapparentijeads taa narrowing of the RA. Under s. 295.6@)(b), Wis.

Stats., the WDNR is required to limit the PAA that are located at the site or adjacent to the site if the project will
result in a demonstrable economic pulblémefit. The presumptioseeminglyalso leads to a lessening of

standards to avoid impacts in s. 295.60(5), Wis. Stats. While another section of state statute does require the PAA
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to include alternatives that avoid and minimize adverse impact, the \W#&¥ater Quality Standasdaletailed in
s. 295.60(5)Wis. Stas., only require minimization.

The WDNR decision is also confined by language that would allow significant adversesiopaetland

functional values which would not be allow under a state 8404 permitting program that prohibits significant
adverse impacts to wetlands. Section 295.6M63. Stats.requires the WDNR to issue a permit if significant

adverse impacts to wetland functidhat remairafter avoidance and minimization are compensateavitr

mitigation.

Whether the wetland assessment requirements in s. 295.60(4)(d), Wis. Stats., may be less or more stringent than
federal requirements and standagdsnclear For example, state law requdtbe comparison of functional

values to wetlands locatéd the boundaries of the mining site or within the same water management unit as the
mining site.This type of assessment is not prescribed by 8404 or in USACE rules 33 CFR Chapter Il (see Parts
320to 233).

There are clearly less stringent requirements in Wisconsin law than what would be allowed under a state §404
permitting pogram Most notable ishest at e | awbés presumption that signif
avoidable. However, me partof the ferrous mining laws may be administratively more stringent than existing

8404 standardé/isconsin law does not allow the applicant to proceed with dischardidsunder a general

permit until a mining permit is issued under s. 295.60, Wis. Stats.

6.3. Wi s ¢ o nvore 8tilngent Standardsand Scope

Section 40dssumptiorregulationsallow for a state to have standards that are more strimgegerate a

program with greater scope under 40 CFR 233.Hgavever, the additional coverage cannot be patief t
federally approved program and would not be subjefederal oversight or enforcememhe WDNRwould

have to weigh the advantages and disadvastagetaining more restrictive standards and operating with greater
scope under a state 8404 program.

6.3.1Regulation of NonFederal Wetlands

In 2001, the Wisconsin legislature became the first to pass laws that provided state permitting authority over
small, isdated wetlands that were no longer regulated by $&@4use othe SWANCC decision The 2001 law
granted the WDNR authority to apply water quality certification standards turiedictional project under
federal lawto all Wisconsin wetlands wetlards regulated by 8404 known as federal wetlands and wethatds
regulated byg404 known as nefederal wetlands.

In 2012, the state program underwent a comprehensive rewritestemtdalonestate permitting program with
revised standards and procedutes applied to both federal and rfaderal wetlandsvas createdThe 2012
wetland permitting framework established the legal authority for the WDNR to issue general and individual
permits ancestablishedhatan issued state permit constitutes water guaértificationasrequired by 33 USC
1341 (a).In recent yearghe state wetland program has been revised to inskabralexemptions, specified
general permitsanddetailed PAA procedures to provide more permitting flexibility and strearglincluding
revisions disassed in this report.

These streamlining steps include tesemptiondor wetlards. The first exemption is for discharges into a
nonfederal wetland that occurs in an urban dréee discharge is not more than one acre, does not afface
and high quality wetland and stormwater is managed under existing state regusai8as36(4n)(b)Wis.

Stats.). The second exemption is for discharges into a nonfederal wetland outside of an uibdrearea
discharge is not more than 3 esrand does not affect a rare aigh-quality wetland and is related to a structure
with an agricultural purpose.

For both exemptions, information from a qualified profesai@irequired to confirm that the project will not

affect rare ohigh-quality wetlands. Depending on whether the project will take place in an urban or rural area,
there are different application and project requirements to receive the exenfgtiorban area idefined asi a n
area that is incorporated or within ehalf mile ofan incorporated area, or an area in a town that is served by a
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sewerage system. Areas that do not meet this definition are considered rurabdparoaread.For urban

projects specifically, projects with less than 1 acre per parcel of wetland infieagt®rary or permanent) are

eligible. For rural projects, sites with less than 3 acres per parcel of wetland impacts (temporary or permanent) are
eligible, but the project must be related to a structure with an agricultural purpgs@nfederal exentns

cannot be applied to commercial or residential rural proj@éetland mitigation is required for urban projects

affecting more than 10,000 square feet of wetlandsfamndral projects affecting more than 1.5 acres of

wetlands Even n considerabn of these eemptions the WDNR still regulatesome vetland under the state

wetland permittingorogram something that would not erisdictional under state 8404 prograrand in order

to continue jurisdictionan exclusive state permitting regulatdramework would have to remain.

6.3.2. General PermitsEligibility Acreage

General permits are a common streamlining tool used across a variety of federal gretsitiagprograms.
General permits typically apply to a defined set of minor or routimaigieng activities and set a standard series
of eligibility requirements and permits conditions. The USACEtha= different types of GP categories
including nationwidepermits,regionalpermits,andspecialprogrammatiagyeneralpermits. A comparison of these
permits types and streamlining opportunities are discusgeldpter8.3 of this report In this section discussing
seven RGPRfor available for use in WisconsitNationwidepermitsavailable in Wisconsin ve& a maximum
wetland impact threshold of 0.5 acres.

While s.281.36(3g) Wis. Statsrequires general permits for activities that may affect up to 10,000 square feet of
wetland(equivalent to 0.23 acrehe USACE may administer a general permit, when applicable, for activities
that may affect up to 21,780 square fi@efuivaknt to 0.5 acrgs Under a state 8404 permitting program, the
WDNR could be more stringeby continuing to us&0,000 square feet as a threshold between general and
individual permitsor, alternatively, couldncrease the maximum wetland imp#utesholdto 0.5 acres consistent
with current federal permitting procedures

Applying the current state acreage threstiolthe state 8404 prograwill continue the status dP reviewat a
lower acreage threshoidrecognizingthat IPreviewrequires additional staffing andpplicationproject materials.
If the WDNR chooses to apply tHegherUSACE thresholdmoreincoming projectsvould be eligible foa GP
instead of arP, thereby reducin§VDNR and stakeholder worklodulit also reducinghe levelof project review
and program revenue

It is important to note that if the WDNR increased the wetland impact thresholds to align with federal thresholds,
mitigation process and systems would also need to be updated. Currently, the state only retpncs we

mitigation for wetland individual permits whereas USACE may require stream and/or wetland mitigation for
projects covered under one of their general permit types.
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Chapter7. Feder al RedmiEtb aée,ses3tnahn@orey

One of the driving factorof states to assume the 8404 program is the perception that state government can
process permits more quickly and at a lower dost, fewer staff) than the federal governme@obmparing

USACE and WDNR permit review dasmdcurrent fiscal and staffing resources for each agenanjributes to an
understanding of the differences related to how each agency implements their prograars@modide insight
into what the state may tcipateupon assumptioof the 8404 program

On January 21, 202¢the USACE provided the WDNRith two years opermitdatafrom their databaster the
federal fiscal years (FFY) 201B. The data set included the number of permits and duration of gagriy
activity type and staff levels. The database also flagged projects that requisddtfionaldeterminations (JD),
andESA and NHPAcompliance action®raft database metrics were analyzed shared with the USACE in
three meetings in fa020for comment and reviewBased on USACE comments at eacketing analyses were
modified or refined to better represent comparisons between the two agénwésll WDNR-USACE permit
comparisorreport can be found iAppendix 2

7.1. Permit Types

Although thefederal and state fill and dischangegulatoryprograms are comparable, the differences in
permitting mechanism®(g.,GP, IP), norreporting activities and exemptions affect how each agency records
their regulatory activities. These differences become very evident when the permitting databases from both
agencies are compared. For FFY 2Q089, the USACE database reted1,300permits For the same period
the WDNR database recordédt79permit actiongFigure2). Althoughtechnically selcertifying federal GPs
(ak.a. nonreporting activities) do not require any staff timbettotal number of USACE and WDNR permit
actions are muchoresimilar if thel,536 self-certifying federal GPs and added to the USACEnberfor a total

of 2,836permit actions.
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Figure 2. Geclocated recorded permit actions for the WDNR (left) trel JSACE (right) for the 2018 and 2019 federa
fiscal years timeframe

The differences between how each agency authorizes fill and discharge permits séaeh dutther when GP
and IP numbers are compared. The USACE used GP processes (NWP, PGP and RZT)fermits(not
including the additional 536 nonreporting, seklcertifying GPs mentioned abova)d only used the IP processes
(LOP, SP) for 43 perrts. The WDNR used the GP process f@@®L permits and the IP process fgt718
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permits able2). The WDNR recorded 871 exemptions which are mixed betweenepelting exempt

activities and mandatory reporting for artificial and nonfederal wetland exempfithile exemptions may seem

similar to selfcertifying G, they differ because exemptions apply to an activity that is not regalatiedot
required to be reecded while a seltcertifying GP
requires authorization arapplication ofprescribed

Table 2. Comparison of General and Individual conditions

Permits Handled in FFYs 20182019

The types of activities authorized BPs and IPs also
USACE | WDNR | varied between agencies. Of the57USACE GP
activities, transportatiomevelopmentand bank

General Permits 1257 3301 et .
stabilization projects made up the largest percentaiges
(USACE: NWP, PGP & RGP) 28%, 28%, and20%, respectivelyOf the 43 USACE IP
Individual Permits 43 1178 activities, development and transportation maypléhe
largest percentaged 46% andl %%, respectively.
Total 1300 4479

Of the 3301 WDNR GP activitis, development,
transportationand structure activities made up the
largest percentages 32%, 23% and 15%, respectively. Of th&7B WDNR IP activities, structure, and bank
stabilization made up the largest percentag82% and 31%respectively.

Individual Permitggenerally result in a longer review process due to the increase in project complexity, pre
application meetings with applicants, and public comment periods. Accordingl@&@E, f@fdndue t o t he
development of new generalrpdts in the last two years, 97% of activities are now authorized by general

permits. That leaves only the most complex proposals to be covered by individual permit, which is reflected in the
t i mef (Graver, 2020)

Theanaysisof federal and statpermit types used to authorizarious 8404ctivitiespresent challenge in
forecastinghow theWDNRO s wo r k | achandeundeo austate 8404 program. Accordingly, the WDNR was
unable to maka quantitativeassessment diow much permitting work is duplicative between the WDNR and
USACE.However,WDNR regulations covea wide scope gbermitedactivities andt appearghatthe state
permittingprogramduplicatesa large share of thHdSACEprogram This would be consisteniwt h  FDEP 0 s
conclusion that 8@5% of their state work duplicated federal permitting work.

7.2. Permit ProcessingTime

Another factor considerdd the feasibility of 8404ssumption illow permit processing times could be affected.
Permit processing timewereanalyzed from both USACE and WDNR permit databases. Permit processing time
was calculated from the date of completeness to the date of permit decision (approval or demdl). Per
applications withdrawn or dismissed were not inclutieithe analysis Permit processingmeis affected by the
overall numbepof permitting options availabl&or example, diverse GP optiolesl to fewer complex IP

submittals Differences in &ffing levels, covered iChapter7.4, also directly affect permit duratiomsd the
difference in USACE permitting staff26) compared to WDNR-E8) influences the diffrences in permit
processing timelescribed below.

On average, the tintequiredfor the WDNR to proces§&PsandIPswas 70 days and 114 days shorter than the
USACE, respectivelyTable3). Although the USACE habkssthan half of the number of GP reviews in FFY
20182019 (excluding seltertifying GPs), th&/DNR reviewed permits approximately 10 weeks faster than

USACE. TheUSACE has a 48lay default revievime for NWPs unless additional information and consultation

is needed, however, data provided presents that only approximately 37% of NWPs were reviewed within 45 days.
TheWDNR, on the other hand, has a-@8y default review time for GPs, unless add#ionformation and

consultation is needed. Approximately 989MDNR GP applications were reviewed within the &y default

period.
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Table3. USACE and WDNR PerniRrocessing Timédays)

Review Days Approximately 57% ofJSACENWAPs that took
longer tham5 days had an NHPA consultation,
while approximately 40% of those permits did not

# Permits| Average Minimum | Maximum

USACE GP* | 1,257 75 1 575 have additional consultations. Of the NHPA
consultations for GPs revieweabre tham5 days,
USACEIP | 43 158 18 350 the average review time for the permit was
WDNR GP | 3301 5 1 173 approximately 115 days. Thereforé&haugh
NHPAs make up the greatest amount of
WDNR IP 1178 44 1 366 consultation activities for NWPs reviewpdst45

* Exclud fcertifving GP days, there were still 40% of the permits that did not
xcludes seltcertifying have an additional consultation. These permits still

had a review timpast45 days.

On averagethe WDNR reviewedPsmore than 3 monthiaster thathe USACE The USACE authorizations
require compliance with ESA and NHR&dwhile thosefederal acts do not apply stateregulatory actions, the
state igequired to comply with staendangered anthreaened species laws.

USACEIPsare the agencyds most complex projects that ar
time, on average compared to Ng\éhd other GB A high percergge(93%) of USACEIPSs, hadone type of
Aconsul t atitbeBSAcomplidnecfulisdictionaldetermination, oNHPA compliance. NHPA

consultations were the most common consult for IPs (approximately 56% of USACEH® average review

time of permits with NHPA consultsagapproximately 156 days/ith that said, Anost 30% of USACE IRdid

not have additional consultatioaadan average review time of 186 days.

The database also allowed a comparison of how many days each agency had to wait for applicants to complete
their application Table4). Keep in mind, the permit processing tidiscussed does not includes those days when
the application was determined to be incomplete. The average waitinfpticempleted application materials

was relatively similar for GPs between agencies, an averag8 afezks. However, the WDNRaited an

average of 20 days longer thidme USACE for applicastto provideadditionalinformationfor their IP

applicatiors.

Table4. Average Time Permits are in Incomplete Status

Average Permit Duratior Average Time in Incomplete Statt

(days) (days)
USACE GP 75 14
USACE IP 158 30
WDNR GP 5 22
WDNR IP 44 50

7.3. Side by Side Comparison of the Samermits

After analyzing and comparing USACE and WDNR permitting data for the entire data searéhelear
indications that ESA and NHPA consultatiaffected USACE permit review timelines. However, there are
permits that did not require consults still took additional time to review after a consultation decisidns
realizationled to a sideby-side comparison géermits forthe same project to help understand differences in
permit processing time.
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The USACE prioritizes permit applications ankas permitting staff with specific roles in the review process. The
WDNRdoes not prioritize incoming per ronefra-pet veati ons
processunless an applicant pays an expedited permit fee

When an applicant subita their permit application, both agencies have their own permit identification number

for their individual databases. However, there is no connecting permit identification that can link or align the
permit between the two agencies, resulting in a tedm@ndsorting and matching method to align the same
permit between agenci es. USACE and WDNR permits fro
10.6.1 GIS (NADS83) and manually sorted to compare permitshsididde between the agencies for further

detailed permit review during analysis.

A total of 3,347 WDNR permits with coordinate information an8a0 USACE permits were plottesing

ArcMap. USACE and WDNR permits within a 0.1 mile radius were intersected. The intersected permits resulted
in alist of approximately 935 overlapping permits, which were then manually aligned between the two agencies.
Applicant names and information, as well as project descriptions were used to help align permits between
agencies. Permit duplicates were remoamstidter sorting, 492 permits were confidently aligreedthe same
projecthandled by both agencieBable5).

The difference in duration of review for each permit was calculated between the agencies. Any permits that had a
difference in review duration less than or equal to 14 days were consideredtve fAr el ati vely e
The remaining permits were sorted into categories o
These 492 permits were also categorized by the different federal consultation requirements such as ESA, JD and
NHPA.

Table5. Permits processed timelines by category

# Permits = # Permits = # Permits = # Permits Total % Permits # Permits % of
with ESA with JD with Consults = with < 1+ with No Permis
Consult Consult NHPA Consults Consults with No
Consult Consults

WDNR 367 22 34 196 252 65.1% 175 45.2%
Faster
USACE 26 1 1 6 8 30.8% 19 73.1%
Faster
Same 79 3 8 15 26 32.9% 45 57.0%
Review
Time
Total 492 26 43 217 386 58.1% 239 48.6%

USACE was required to consult on 65% of those projectdiib&®/DNR processed faster and can partially
explain how the WDNR is able tmplementa faster permitting duration. For permits ttre@ USACE was able

to permit faster or in the same amountiofd, the percentage of required consultation was lower, around 30%.
Under a state 8404 permitting prograhe WDNR would have to conduct the same types of consultations and
jurisdictional determinations and likely see similar longer permitting durations.

7.4. Staffing Levels

A direct comparison of staffing levels between the federal 8404 program implemenbed 3SACE-St. Paul

district with oversight byhe USEPARegion 5and the /DNR is difficult for several reasons. The USACE staff
salaries arallocated by district and staffing resources spent in Wisconsin are not separated out from those spent
in Minnesota. Program managers and enforcement staff from the USACE also work in both states and do not
track hours sperih each state. The USACE doeast generate a state specific work plan and like the WDNR,

deals with vacancies and-assignments within the program.
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Table6. Estimated Staffing Levels.
USACE (FFY 2021) WDNR (FY 2021)

Permitting staff 26 * 58

* USACE has b approved positions for WI/MN regulation, with maximum of 20% of these positions not filled: 65 s
20% = 52 staff for WI/MN. Assume equal allocation of resources for each state, therefore 26 staff members for V
review.

** WDNR has 38staff from Waterway and Wetland Bureau permitting teard20 WDNR staff from Environmental
Analysis and Sustainability (EAS) Bureau permitting team.

The statevould absorb responsibility for several new tasks immediately upon assumption andamisin the
level of staff necessary to handle the incrdas&ork and administrative duties a cost to the state. For
Wisconsin, increased workload for thepartmentvould be expectefbr several program activities that are
currently the primary rg®nsibility of the USACE othe USEPA (Table7).

While there may be some staff time efficiencies as a result of federal exemptionsrepadimg activities that
require permits under the state program, these are estimated to be offset by the loss of state exemptions and
streamlining efforts that would not be available under state 8404 standards described in Gl2agid&s 3 of

this report A reasonable estimate of similar work completed by both agencies is 80%. In other words, the
WDNR estimates an additional 8 staff (20% increasm)ld be required to undertakbe activities inTable7.

7.5. Enforcement Activities

Recent funding levels for the USACE St. Paul District have not been adequate to provide the service and
responsivenedtat the public expects. As a result, the USACE has been forced to prioritizisoogtionary
work, namely permits, and gwmioritize discretionary work such as compliance and enforcement activities

( (Graser, 2020) In re@nt years, it has become more common fotdBACE toleverage and support the
enforcement efforts undertaken by botinkesota agenciesmdthe WDNR

WDNR Water Management Specialists (WMS) and Water Management Engineers (WME) are responsible for
adminigering and enforcing chapters 30, 31, an281, Wis. Stas. WDNR administers these statutes to protect

the public interest and preserve all waters of the SfABNR's duty is to ensure the rights of alluse and enjoy

these resources fairly and safeélyhe main purposes of enforcement are to restore damaged waterways and
wetlands, secure fines or forfeitures for unauthorized work or permit violations, deter unauthorized activities, and
ensure and demonstrate tttae WDNRGO permit,and approval prograsmare administered fairly and consistently
statewide.

TheWDNR has aduty toenforcet he st at eds wat er wa gutyanolueswresuringghatdhe | a ws
regulated community complies with the statutes and rules promulgated to implement them. Program integrity
whereby the regulated community, the public, WidNR staff can be assured thAIDNR applies the law fairly,
consisently, efficiently, and effectivelyis critical to gain compliance, and responding to complaints about

potential violations in a timely, efficient, and appropriate manner is critical to maintaining program integrity.

Staff may discover or receive compits of potential violations in many waySomplaints received through the
WDNR Hotline (1-:800-TIP-WDNR) are relayed to Conservation Wardens, who use approgeptetmenstaff

to complete an investigation, assist with enforcement action, handle regdéddimr-up, etc.The WDNR has
enforcemenstaffin the Division of Public Safety and Resource Protectionléisatomplex and high level
enforcement activities with the assistance of Waterway Program Staff on the specialized Enforcement Team.

USACE erfiorcement actions are taken by regional regulatory staftiditionto permit review responsibilities.
Usually,USACE nitially investigates an alleged wetland violatiand will oftencoordinate witithe USEPA,
which has the sole legal authority to puespenalties or file suit in court for unpermitted wetland @it large or
complex cases, tHeSACEwill coordinate witithe USEPA early in the investigation, sing@08 of the CWA
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authorizegshe USEPAto collect information regarding alleged violatiomgich can include accessing the
property, collecting samples and evidence, and issuing information reduestsSEPA generally will be the
lead enforcement agency for repeat or flagrant violations, or in situationstimeHdSEPA decides to investigate
a class of cases or a particular case otfBACErecommends thdhe USEPAiImpose an administrative penalty.

Under state assumptiotihe WDNR will need to apply federal enforcement and compliance regulations to permits
issued under a state 8404 prograrhich will increase the need for additional training, resources, and WDNR

staff. Accordingly, state assumption would likely have a significant effect omaHdoadand scope of work for

the state, especially on complicated significant enforcement cases, ev&iBSaRA oversight. While an

opportunity to act on violations with the fines equivalent to federal fines may bring more funding into the agency,
the prosecutin of federal violations alsgppensthe state to the liability of reimbursing applicants for their attorney
fees and expenses, something that is not presently provided for in state law.

Table7. Additional Work Responsibilities

Additional Work Responsibilities Assigned to WDNR under 8404 Assumption

Assuming jurisdictional determinations for Waters of the US foramsumable waters

Processing permits for activities under Federal law that are currently exempt or eligible fat gemeits under State la)
Responding to oversight and involvement on specific permits frotrd$8°A and other federal agencies
Assumingleadresponsibility for enforcement

Additional USEPA annual reporting requirements and oversight foB40& assumption program

Additional work tocoordinateESA and NHPAreviews

Lead determinations related to mitigation banking and project requirement

Training staff and updating forms apdblic information

7.6. State 8404Program Costs

Many states have conducted analyses of the costs associated with §404 assumption andtadieonroi®f the
disadvantages. ixginia, Oregon, and Minnesota, for example, have all pointed to laf@defalfunding in the
implementation phase as one of the major roadblocks to assurt@éidas, 2014)

When Virginia examined assuming 8404, its research found that the program would cost the state an additional $4
million per yea beyond the cost of its existing wetlands program to increase its staff and administrative resources.
Virginia would have had to more than double the size of its existing program, without including indirect costs like
rentand equipment

Because both mal and state government handle wetland permitting in Minnesota, the fiscal impact estimates
included an increased cost for State government (betweB® $8id $47M annually) due to the required shift in
permitting authority from local governments to a state agaityle local governments would save program

costs between $2.3m and $4.1m. Overall 8404 Assumption costs in MN would incrédsedb®1 1M annually

and 4.2 to & FTEs primarily due to the requirement to extend state regulatory program jurisdiction to additional
waters(MNDNR, 2017)

More recently, FDEP has concluded that no additional resources are required for the implemerg4@dn of
Assumption because of the robssstte wetland permitting program. However, there was not a specific workload
analysis developed and the conclusion was based on the input of veteran staff suggestingniB@®e is 85%

overlap withUSACEwork (Megan SewardFDEP, pers.command t he agency woul d Apul
resourceso to make Whie Floridachasbugtifytwicd as manywwetlaads &s.Wisconsin
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and different amounts of other water resourttes FDEPalso has roughly 4 timéke resources to implement
their state 8404 and state permitting program

Table8. Comparison of wetland and waterway resources and program staffing and budget

Wetland Acres River Miles Coastalor Great ~ Permitting =~ AnnualProgram

LakesShordine Staff Budget
Florida 11 million 26,000 8,436miles 229 $15.1 million
Michigan 6.5million 36,000 3,288 miles 82 $12.3 million
Wisconsin 5 million 84,000 820miles 58 $4.8 million

Florida staffing and budgetttp:/publicfiles.dep.state.fl.us/dwrm/404_Assumption_Applicati(®eéction (d))
Michigan: https://www.aswm.org/pdf_lib/assumption_webinar/michigans_404_program_021820_garwood.pdf
Coastal Shorelinénttps://en.wikipedia.org/wiki/List_of_U.S._states_and_territories_by_coastline

Although comparison of the existing USACE program including pexpés, permit durations and staffing with

the existing WDNR state program was limited by programmatic differences, the comparison highlighted the need
for additional staff to undertake the program activities identifieaiple7. Estimatingan80% overlap of the

existing state and federal program, existing staffing levels would need to be increased by 20%. Additional travel
costs are not expected sirtbe WDNR is likely already traveling to the same project sésgecially considering

the WDNR currently handles a larger number of permits than the USACE.

The primary cost associated with assuming the federal 8404 progaaiditionalstaff. The WDNRestimated an
initial need ofL6.4additionalFull Time Employees (FTEt a cost of1.4 million over 4 years After 4 years,
the estimated staff need is reduced to AtlditionalFTEs at acost of $1.0 milliorfor long-term permanent FTE
supportover current resources level¥he additionaltsort-term staffingneedover 4 yearss for staff to
coordinate publi@and stakeholdenput, develop state statutes and administrative codes, prepassthmaption
application,conducttraining,and updatg@ermit applications and eime information.
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Table9. Estimated Additional Staffing and Budget to Assume 8404 Program

Program Component Existing State Program State§8404ProgramAdditional
ETE StaffingNeed
FTE

PublidStakeholdetnvolvementProcess* 0 1.0
Statute and Administrative Code Prepardtion 0 2.0
Application Developmerit 0 0.5
Training for Staff 0.5 0.5
Web and Permit Documents Upddtes 0.5 0.5
E-permitting and Call Intake 4.0 0.8
Waterway &Wetland Permit Processing 24.0 48
Transportation Permit Processing 200 4.0
Mitigation and InLieu FeeProcessing 4.0 0.8
ComplianceEnforcement 5.0 1.0
Annual Reporting 0 0.5
Total 58 ShorttermNeed 4.5
Long-termNeed 11.9
Budget* $4.9M Shortterm Need$0.4M/year

Long-termNeed $1.0M/year

* Shortterm need reflects the first 4 years of increased work to develop the state 8404 program and trai
** Uses an estimated staff salary of $8@)times a factor ol.6 for overheadosts.
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Chapter8. St reamAlitne mmat i ves to A404 Assumpt.i

One ofthe perceivedkey benefitof 8404assumption is to streamline discharge and fill permitting programs by
reducing permit processing duplication by the state and federal agencies and creating a single state regulatory
agencycharged with implementation sfandards and work witiipplicans. Through the course of evaluating the
feasibility of 8404assumption many states have determined that the lack of funding, the need for more staff and
resources, and the stringent application process that reth8ERA approvalare disincentives to §404

assumption The fact that many states have evaluated the feasibility of &dénly threastateshave pursued

and been approved by the USEPA to assume the federal program is reflective of the many different hurdle
associated with assumption.

There are several alternatives to 8404 assumption that have the potential to realize similar benefits associated with
streamlind permitting, increased state and federal standard consistency and improved regulatoryyfleXhigit
chapter discusse®meof these alternatives in Wisconsin.

8.1. Wetland Identification and Delineations

A first step in both state and federal discharge of dredge material and fill permitting process is the identification
and delineation of aquaticgeurces at the project sit#he WDNR and the USACE rely on and require the same
methodology described in the 1987 USACE maiauma supplementdSACE, 1987Y)o be used for all wetland
delineations.Once a delineation h&eenprepared and approved, the agencies determine regulatory jurisdiction
based upon laws and guidance. Potential streamlining opportunities associated with the jurisdictional processes
are exploredbelow,in Section8.2

Delineatiors of the aquatic resources at the projectaitypically accomplished by a traingutofessional

delineator which is reviewed BYDNR staff The WDNRoffers astreamlinedprocess for review and approval

of wetland delineations witthe pilot WetlandDelineationProfessionalAssurancénitiative. The goal of the

initiative is to provide a high level of certainty for wetland boundaries and save time in the WDNR review and
appoval of boundariedJnder this program, the WDNR evaluates the work of professional delineators and once a
qualified delineator is certified, wetland delineations submitted byadsatred delineator do not require WDNR
concurrencend reducing the stepgcessary for stateetland delineation approval.

TheWDNR alsooffers two services to help potential applicants to develop confectnation related to the
presence and boundary of wetlands on their iichelp potential applicants with the identiticen of wetlands

on their property, the WDNR offers a wetland identification service that confirms whether the project site
contains wetlands or not. This service also includes determining if located wetlands have wetland or stream
history, which isan imprtant factor in determining if a wetland is considered artificial under statd taaw.

WDNR also provides wetland confirmation service which confirthe wetland boundaries delineated byoa-
assuregrofessional consultarivhile the WDNR offers thess&treamlining services for wetland identification

and delineations, neither the WDNBr the USACE have streamlining processes established for the identification
and delineation of other aquatic resources such as navigable waters or Section li0thvagenesponsibilities

are exclusively held by each agency.

Although the USACE does not have an official certified wetland delineator pragrdroes naisethe WDNR
assured delineatalesignatiorto select delineations that required less rigorous revi@WSACE does apply

common sense to the reviews based on staff professional knouhedge assuredlelineator does generally

good work(Graser, USACE, pers. comm.)

There is potentidior thestate to evaluatecreased use of a certified wetland delineator progeeiurther
streamline the review and approval of aquatic resource delineations prepared by professional consultants
Likewise, the USACE could evaluate developing formal guidareteatfows for streamlining delineations by a
assuredlelineator.
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8.2. Jurisdictional Determinations

As mentioned above, after the wetland delineation has been reviewed and apprineddSHCE andhe

WDNR, the agencies make their jurisdictional determinations (JBg uncertainties associated withigfh

waters are regulated by 8404 as a WOTUS is discussed in Se&idRegardless of theontrollingcourt case or
administrative policies that define WOTUS, a determination of which waters and wetlands are regulated at a site
still needs to be made.

Jurisdictional determinations establish which aquatic resotattesder the regulatory authority of the agencies.
The USACE has twtypes ofJDs a preliminary jurisdictional determination (PJD) and an approved jurisdictional
determination (AJD). A PJD treats all waters and wetlands in the review area as juniatictitersunder 8404

Since a PJD simplgrescribes all delineated wetlands are jurisdictional, the applicant receives a quick turnaround
time, but also at the same time may relinquish unnecessary jurisdiction to the USAGHED As an official
determiration specifying jurisdictiondVOTUS. This comprehensive jurisdictional review typically takes several
months to a year or more to complete. The USACE also [res#JDs associated witla submitted permit

application, creating even longer delays fanjects thatequestan AJD before the design and permit submittal
stages.

The USACE has stated thatisconsin Act 18&nacted in March 2018d to anearly a doubling odD requests
from applicantsand published AJB The USACE processdd7, 232and340 AJDs,respectively in 2017, 2018
and 2019. This increase is likely due to WDNR wetland exemptiaisvere put irplace. Forexample a
developeiin Wisconsin is likely to decide taubmit an AJD request before completing a permit application
identify the limits oftheir nonfederal exemption statuSeveralboptionslisted inTable10 could be examined in
partnership with the USACE and stakeholders to im@AalD turnaround times in Wisconsin

Tablel10. Options to Improve AJD Turnaround Times

Approach Description Action Required Advantages Disadvantages
WDNR pre-certify WDNR completes Securstgte . Improve_d efficiency in | USACE relieqoartie_llly
ID for USACE upfront work for JDs staff/funding dedlcat_ed processing of JDs on state JD expertise
under an MOU and USACEissue to federalJD processing = Somestate influence Requires state increase
concurrence for ~ DevelopMOU with over prioritization in staffing and bdget
WDNROs deci USACEforJD Securing additional Workloadmayincrease
a Mou. procedures resources at state level = for staff
may be more likely
WDNR certify JD WDNR completes all Secure staff/funding Improved efficiency in =~ USACE relies partially
JDsfor USACE dedicated tdederalJD processing of JDs on state JD expertise
for USACE under - - : . .
an MOU WDNR wuses fiprocessing _ Somest.an.a.lnflpence Requwgs state increase
staff experts and DevelopMOU with over prioritization in staffing and bdget
USACEaudits USACEfor JD Securing additional Workloadmayincrease
procedures resources at state level for staff
may be more likely
WDNR funds Through a cooperative Sec_ure staff/funding Direct infusion of more Real_location of state
. agreement, th&/DNR dedicated tdederalJD = staff at the federal level staffing resources to the
cooperative would provide staffto | processing to work on JD without = USACErequires state
position(s) at theUSACEto conduct  pevelopcooperative changing agency roles | increase in staffing and
USACEto do JDs JDs agreemenwith USACE = and responsibilities budget

for JD procedures
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USACE/WDNR
develops an
Assured JD
program

USACE/WDNR
develops tools to
streamline JD
reviews

Similar to Wisconsin
Assured Wetland

Delineator program, the

agencies would trajn
auditsandcertify
consultants

Consultantzompletes
upfront work for JDgo
gather data and
information to
streamline USACE
decision.

Develop standard
operating procedures
including training,
certification,and
auditing components

Develop standard
operating procedures
including training,
certification, and
auditing components

USACE would need to

Applicants ould hire
assured JD consultants
to conduct work
normally falling on
USACE

Applicants could hire
assured JD consultants
to conduct work
normally falling on
USACE

USACE still makes JD

USACE relies partially
on consultant JD
expertise

Uncertain legal
authority to develop
program

Setting up the program
requires staff and
resources

USACE relies partially
on consultant JD
expertise

Setting up the program
requires staff and
resources

develop proritization decision
strategy to integrate
these streamlined

reviews

New or reallocated USACE/USEPA solicit
federal resources additional resource
applied to increasing JD through budget process
capacity

USACE prioritizing
completion of JDs base
upon certain criteria
instead of JD typically
being a low priority

Responds directly to the
increase customer need
for AJD in Wisconsin

Given federal budget
priorities, new or re
allocated resources
unlikely.

A portion of AJD éforts
will not result in
application

Other USACE work
lowered in priority

USACE add
additional staff to
prioritize JDs
USACE develop

prioritization strategy
with stakeholders

Applicants could design
their projects based
upon AJD issued pre
application

Develop a JD
prioritization
framework for all
staff

8.3. Opportunities for General Permit Streamlining

As mentioned above in Sectiéril of this report both the USACE and the WDN&egeneral permits to

authorize a variety of different types of project. General permits are useful in streamlining the review and
approval for sinlar project activities that meet specific sidesign,and technical requirementBhe application

of USACE NWR and state G&by the agencies have evolved concurrently and while there is some overlap, the
applications of general permits differ substaihyi

The USACE-St. PauDistrict hass6 NWPsavailable for use in Wisconsil of which have beeugertified
through the state water quality certification (WQ€ightthat werepartially denied WQC 18 that were denied
WQC and anothenine NWPs that were either not applicable to Wisconsin or no action was {akeAppendix
3 for complete listiny

There would be two approaches to streamlining the UitseralNWPs andstateGPs across both agencie®ne
approach would for WDNR to certify the use of more W8Py t he USACE in the state.
out that while 18 NWPBwere denied WQC by WDNR, eight of those N¥WiRere also revoked for ussy the
USACESt. Paul Districtincluding theNWP for cranberry operations, oil and gas pipelines and underground coal
mining. On the first impression, the WDNR could consider authorizing 10 moresiYVi the case of partial

WQC denials, consider issig without additional conditions. That satlde WDNR justifies the denial or partial
denialof these 26 NWPdue to the potential for projects authorized by the NWgRviolate state water quality
standardsA systematic approach should be used to cendhte potential environmental impacts of issuing WQC
for NWPs balanced with the abbreviated agency review that occurs with all general permits.

Another approach would be to for both agencies to align avai@Rsfor specific activities. While some of the
regulated activities covered by certified Ngtave corresponding WDNBPs many do notAppendix 3.

Similarly, there a& approximately 36 WDNR GRhat do not have a corresponding certified USACE NYAG?.
example, the WDNR has seven different types of dredging GPs, five different types of lake shoreline erosion
control GPs and 11 different habitat structure Qiese stat GPs could be evaluated for development into
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eitherregional orstateprogrammatic GPs discussed bel@®eyond considering a streamlining approach such that
each regulatory program offersz for the same activity is the need to apply consistent design,and

technical requirements. A clear divergebetweerthe USACE andhe WDNR is the affected size of a project.
The USACEutilizes GPsfor activities affecting up to 0.5 agef a jurisdictional WOTUSwhile stateGPs

generally have an upper litof less tharll0,000 square feet (0.23 acréhe higher threshold for USACE GPs is
achieved, in part, through mitigation thresholds within their GPs. This opportunity is not legally available to the
WDNR at this time.

8.4. Regional General Permits

TheWDNR ha approved WQC for three USACE R&IBr use in Wisconsin including 1) beach raking, 2) minor
discharges and 3) pier and docks. The WQC approval has standard constructafryarelimitations to

protect fish and aquatic life and requires the filing gbint statefederal permit application. The WDNR has
partially denied WQC for four other USACE R&iRcluding 1) Utilities, 2) Transportation, 3) Beach Creation
and Nourishment and 4) Wildlife Ponds. In some cases, the partial denials place therctordiieconstruction
notification (PCN) during certain times of the year or require a subsega¢gable water, or stream history or
otherdeterminatios by the WDNR (USACE, 2021) Comparatively, Minnesotapproved WQC for the USACE
RGP exempbn to exclude desigated Outstanding Resource Values Waters (ORVW).

With the partial WQC denials, the WDNR precludes the use of the RGP by the USACEpeciéic locational

or seasonal situations. For these projebts USACE must require eitheiLatter of PermissionLOP) or a
Standard Permit which typically results in a more comprehensive and lengthier permit réeke@wWDNR could
consider a similar approach to Minnesota, where the state approved WQC certsifatiall the USACE
permits(outside of ORVW)and placed specific locational, best management practices (BMP) and design
conditions in the WQC. This approasiould appear to expand theportunity for applicants to design project to
me et t h e ditornsand éhé YSACEtmutilize the streamlined RGP.

8.5. Utilize State ProgrammaticGeneral Permits (SPGP)

Alternatively, state programmatic general perrf@BGP or PGPRJo not require the state to take on additional

costs to the extent of state assumptionSPGP6s are built upon an existing
in place or requires minimal additional funding to comply with federal regulatgits.a definedapplication and
evaluation process, a state can be authorized to make permétiisgpds in the place of théSACE for activities

covered under a SPGBPGPs arissuedas part of amlready existing state program, reducing the funding needs

and state resources that would be necessary to agddheUnlike state assumption, SPGPs dmited by the

permit activity, which allows for a quicker processing time, processing predictability, and a more transparent
application process for the applicant. Ideally, applicants would apply through the state permitting system, and
dependingonthact i vi ty and conditions, may fAreceive the be
covered by SPGPO (Stetson, 2008). I n the eyes of th
unless more information is requested by the ageB6BGP use across the United States varies from USACE

district to district and state to state. Most USACE districts utilize only one or two SPGPhavewstablished

four to seven and the Savanah USACE district has 28 SPGPs.

Keep in mind, he USACE utilizes GPsfor 97% of the authorizations Wisconsin includingbothNWPs and
RGPs. A SPGP is a type dBPthat is issued by thd SACE and designed to eliminate duplication of effort
betweerthe federal and state regulatory progitiiat provide similar protection to aquatic resourc&sSPGP
must be based on a state or local evaluation that is at least as stringett@&@tereview. A PGP could not be
issued for an activity that is not ndgted by the state or is eligible fostate permit exemption. SPGP is also
not an effective tool when it creates uncertainty, such as for categories of activities that requiteyacaase
assessment of whether the activity is exempt from statéatemy or the waters are exempt from staigulation,
or the location obviates the need for a state pesrit,ontribal nationlands.

USACEauthorizations require compliance with the ESA and NHRA while Wisconsin may have similar
consultation rquirements, those likelyodnotmeet the requirements of tleeacts. PGPs are less efficient if the
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USACEIs required taconduct caséy-case ESA and NHPA reviews for activities otherwise authorzedthis
report, input from th&J SACE suggests tha&8PGPs may not be beneficial in streamlining permit review
Wisconsin

That said SPGPsnay be considered in the future. SR@FRe flexible and can bdeveloped individually for
different activities angradually,providingmore autonomytate authority cer permitting decisions.

Wisconsin does not have any state programmatic general permits that would delegate application review and
processing authority to the state without the duplicate federal application.

Moving forward, the state of Wisconsin camsmler implementing state programmatic general permits, instead
of regional general permits, that would align with current waterway and wetland programs in the state. Pilot
studiescouldbe introduced on a watershed or countgle scale, with regular reweand feedback from the
departmenand public. Through the continuomsprovemenprocess of reviewing, updating, and applying
SPGPs, Wisconsin can slowly increase the type, size, and amount of SPGPs within the state.

8.6. Expand SelfCertification General Permits
Boththe USACE andhe WDNR useself-certification GPswhere applicants determine if they are eligible for the
general permit and their project meets the locatlesignand t echni cal requirements
USACE currently authorizes many minor activities using-seffifying general permitsneaning applicants do
not need to contact the USACE provided they comply with the conditions of the general permit. Accordingly,
self-certification GPs are streamlined to the maximum extent possible and other streamlining steps (such as
regional orstateprogrammatiaeneralpermits) are not necessary.
WDNR staff still reviews the selfertified GPs for NHI, SHPO and wetland impact and if the project clears those
reviews, the GP is issued at the base level by permit intake staff without a review by field staff. Wisconsin has
used aself-certificationGP process since 2016 as a mechanism to streamline workload for low risk regulated
activities for more than a dozen GP activities. This approach has been very successful to manage workload and
prioritize its level of review based on environmental concermilAlkle compliance monitoring data suggests that
projects covered undersalf-certificationGP has the same or higher compliance rate as GPs that received more
scrutiny.
In 20192020, WDNR expandeithe self-certification GP process tncludethree addibnal activities given
demonstrated project consistency and low environmental risk.

1 Public boat ramp (new)
1 Fish and Wildlife habitat structures (lake)
1 Lake Shore Erosion ControlRiprap (Government Sponsored/desighétbunties or Staje

Since this skrteam has formed, the Waterways Program received additional resource manager feedback which
provided further detail and clarification on which regulated activities are considered low risk for resource
managers and is considering the ®elitification lig be updated to include the following additional activities

since they were considered laigk by resource managers:

9 Boat Shelters

Grading

Stream habitat structures and crossings for improving stream habitat for government agencies
USDA Forest Servic€hequamegoiNicolet National Forest

Waterway and Wetland GP for Certain Ag WQ Activities

Weed rake

Wetland conservatiorFederal

=A =4 =4 =4 -4 4
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For continued permitting streamlining, balle WDNR andthe USACE could continue to evaluate the
applicability of selfcertification to activities that are currently regulated b$Rand ideal situation, align self
certifications across both agencies.

In additional to seltertification, the WDNR also has the ability to waive permit application for certain wetland
GPs (s281.36(3g)(h)4.Wis. Stat). This approach is similar to USACE nrogporting GPs. While available,
WDNR has used this authority in limited circumstances, in preference eétfcertification approach to screen
for NHI and SHPO. WDNR could consider expanding the use of the application waiver process in stronger
alignment with USACE GPs. It is noted that insufficient statutory authority is available to consider this for
wataway GPs or certain wetland GPs at this time.
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Chapter9. Wet | ®indi gati on

The effect of 804 Assumption on wetland mitigation in Wisconsin can best be evaluated by considering the
potential changes to mitigation thresholds and requirements for permittee® grudethtial changes to

requirements, development, and oversight of mitigation banks, permapensiblemitigation (PRM)projects,

and the Wi sconsin Wetl and Con slieufeeanttigationprogram.st , whi c h

Currently the WDNR reques wetland mitigation for all individual permits, meaning any permitted impacts that
do not qualify for aGPincluding those that impact greater than 10,000 sq. ft. (0.23 acres) of wetlands, and for
nonfederal exemptions that impact greater than 10,§08. $0.23 acres) in urban areas or greater than 1.5 acres
in rural areasAs noted in section 6.3.2 of this report, the USACE allows general permits for projects with
wetland impacts of 0.5 acres or less. Under a stidéd [grogram, the WDNR would be able to change its
permitting structure to allow GPs for wetland impacts up to 0.5 acres, thus reducing the number of IPs and
projects that require mitigation.

The WDNR and the USACE currently make joint decisions for projhatsrequire wetland mitigation. The 2008
federal mitigation rule (33 CFR part 332), s. 281.36, Wis. Stats., and the 2013 Wisconsin Guidelines for
Mitigation (Joint Guidelines) together create a preference for mitigation requirements to be fulfillled first
available mitigation bank credits in the same service area, followed by ILF (WWCT) credits in the service area,
and finally aPRM project may be proposed and pursued dependent on agency approval. Section 281.36, Wis.
Stats., further prescribes thathet WDNR directs a permittee to use available mitigation bank credits, a

mitigation bank in the same HUC 8 watershed where the impacts are to occur should be used first, if applicable.
Under a state4D4program, this mitigation hierarchy would likely remainchanged.

The WDNR and the USACE also jointly oversee mitigation banks and penrrgipensible sites in Wisconsas
members of the Interagency Review Team (IRHe IRT also currently includes the USEPA Region 5, which
reviews most mitigation sités the stateThe agencieapply the Joint Guidelines to mitigation bank development
and requirements, oversight of bank operation and credit releasd2iRéhgrojectsite selection,

implementation, and monitorin@urrently all mitigation impacts are &ied as federal impacts, and all mitigation
banks are approved by the IRT.

Under a state4D4program, it is possible thatostwetland impacts requiring mitigation will not be federally
jurisdictional. This would raise uncertainty in how the currentriggency Review Team would approach

oversight of wetland mitigation banks and PRM projects. The USACE and the USEPA may prefer to continue to
oversee all mitigation or prefer that the WDNR operate its own exclusive oversight for the significantly expanded
nonfederal wetland impacts requiring mitigation. Un
coexist, and each mitigation bank would have to choose whether to seek approval under the federal process (to
receive approval to sell credits for ingp& to retained and assumed wetlands) or to only seek approval from the
WDNR to sell credits exclusively for impacts to assumed wetlands.

The WDNR may not find benefit to operating a large mitigation program under assdf¥dig to the

requirement thathe state program be at least as stringent as the federal program. This would likely require the
same type and degree standards and requirements for all mitigation banks and PRKesieeclude financial
assurances for the life of the project, laegn management funding, baseline scientific data, performance
standards, monitoring methods and years, crediting types and ratios, and requirements for each submittal and
report.

The WWCT, operated by the WDNR as adigu fee mitigation program, is cunty approved and overseen by

the IRT including the USACE and the USEPA. Under a st4f& rogram, a second WWCT program would

have to be developed for creating credits available for impacts to assumed wetlands. Similar to mitigation banks,
therequiremats,and standards for a separate WWCT program would have to be at least as stringent as currently
written in the WWCT Instrument. An additional issue is the s. 281.36 (3r) (e), Wis, Stats., states thiatidaén
mitigation subprogram operated by W®NR must be consistent with federal regulations. This may further limit
any flexibility that an irlieu fee program could have undetOg8 Assumption.
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A final consideration for a statet@4 mitigation program is that mitigation sites, many of which amgeland

complex construction projects, trigger federal review includistgd species review under section 7 of the ESA,

tribal consultation, and cultural and historic preservation review under section 106 under SHPA. Currently, these
reviews are completeby the USACE and in some cases add several months or longer than a year to the approval
process. A stated®4program would necessitate agreements with the USACE for roles and responsibilities for
completing these reviews for mitigation banks, WWCT mtsieand PRM projects that are implemented solely

under the s@te program.

9.1. Section4d 04 Assumption and Mitigation, from a Banker

State assumption develops a new type of stakeholder: mitigation bankers. These mitigatiorehaokgrass a

diverse group of people with different interests, for example, nationwide companig®ofits) local community
mitigation consultants, and farmekdi t i gati on bankers recommend that As|
collaborate on assnption to mitigation providers will improveatesand t ri besd ul ti mate fr
providing insights to help encourage a robust mitigation banking ecosystem, improve project approval efficiency,
and i mprove mi (Wilgmt2020n out comeso

Prior to submitting thei§404 application materials, Florida had reached out to the Florida Association of
Mitigation Bankers requesting feedback on their mitigation banking plans. Collaboration between stakeholders,
specifically mitigation bankers, is recommended to states pgr§46¥ assumption to improve environmental,
economic, program efficiency, and investment opportunities.

9.2. WisconsinWetland Conservation Trust

The Wisconsin Wetland Conservation Trust (WWCT) is a statewide wetland mitigatien fiee (ILF) program
sponsoed and administered by the WDNR. The purpose of establishing the WWCT was to provide an additional
met hod of compensatory mitigation to offset unavoid
goal is to complete wetland mitigation projectsngsa watershed approach.

Operational since November 2014, the WWCT allows permittees or exempt project proponents with unavoidable
wetland impacts to mitigate through the purchase of credits. Through the sale of credits, the WWCT accepts the
legal resposibility to satisfy wetland compensatory mitigation requirements specifieé8\CE-St. Paul

District permits authorized und&#04,810 of the River and Harbors Act, and WDNR Wetland Individual

Permits pursuant to Chapter 281.36, Wis. Stats. The WWCTaisaycollect separate nanedit related funds

including, but not limited to, those resulting from supplemental environmental projects, donations, and WDNR
Wetland General Permit surcharge fédse program is available in all watersheds in Wisco(MIDNR, 2019)

Fiscal Year 2019Program Summary

The WWCT program has proven to be a successful method for permit applicants and exempt project proponents
to satisfy their wetland compensatory mitigation obligations, enablirjgqtsdo move forward. After 4.5 years

of operation, the WW(CT is selling credits where mitigation bank credits are unavailable, meeting the need for
permittees to acquire permits. Funds from permits have been allocated to 12 projects, six enteringattegmoni
phase and six planned for construction in 202MNR, 2021)
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In-Lieu Fees Project Grants

Permittees & Exempt

Applicants (wetland
impacts requiring mitigation)

Project Proponents
(Wetland restoration projects)

Restored Credits

Advanced Credits
(Over 5-10 years)

Since establishment in 2014, applicants for permits impacting 415.61 acres have paid into the WWCT to fund
projects that restore, enhance, create pmagerve wetlands. The program has encumbered funds to 12 projects in
10 different service areas, which are in the planning stages for the restoration of 650 acres of wetlands.

During Fiscal Year 2019 (FY2019), the WWCT receivedLieu fees from 27 mjects permitted by state and/or

federal agencies. The largest percentage of fees (37.0%) were from projects in the Southwestern Lake Michigan
Service Area. When combined with the percentage of fees from Upper lllinois (22.2%), these two service areas
accaunt for over 59% of all credit sales. There were also fees received from the Fox, Lake Superior, Northwestern
Lake Michigan, and Upper Mississippi Black Root Service Areas. The WWCT did not receive fees from the
remaining six service areas: Rock, Chippe8iaCroix, Upper Wisconsin, Lower Wisconsin, Upper Mississippi
Maquoketa Plum.

The 27 projects resulted in 27.09 acres of impacts to wetland resources. The most impacted wetland cover types
were Fresh Meadow at 51% of impacts, Wooded Swamp at 20% aisyand Deep and Shallow Marshes at

13% of impacts.A total of 42.68 credits were sold, which was less than the totals from the previous two fiscal
years (70.19 and 101.06, respectively). After these sales, the WWCT program had a program liab2ig4dof 36
credits and 417.36 credits available for purchase.

During FY2019, four new contracts were signed for WWCT projects, allocating $4,353,933 to project partners.
Total allocated funds for projects at the end of FY2019 was $12,226,190. Of thesedlfonds, $1,798,500
was planned to be held for an endowment for {targy management for 10 proje€WDNR, 2019)
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ILF Project Status
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9.3. Mitigation Bank Instrument

Mitigation bank instruments serve as a guidasmeument for ILF program operations and is approved by the

USACE (WNDR, 2020). This document is not a permit, nor a conirdgth leads to some uncertainty how this
program will be implemented and enforced by a state after assumptmkershave offeed thattheremay be
opportunities to update, expand, or modify the current methods presented within the mitigation bank instrument.
For example, Minnesota is ficonsidering a unique met
conservai on easements on the mitigation banks. Mi nnesot
environment where the state can play a larger role in mitigation bank opératioh as holding easemeits

than may be feasible in other states oratrib | @Villidns 2020)

Restoration Plan

ARnThe restoration plan is the most basic component o
functional gains to waters that can be used to offset impacts to jurisdiotal wat er so The rest ¢
the tasks that are requisr.edd tToh earceq uiisr eo ptphoersteu miiftuyn cftc
its coordination, reduce redundancies, and strengthen their restoration stawtiérd in tirn, may attract

bankers with higher standards and create a more com

AHi gh quality restoration and true ecological wup
standards and cesttensive efforts to createzcreate, restore, or enhance wetlands are applied equally

§404 ASSUMPTIONFEASIBILITY STUDY PAGE 46



and efforts are commensurately rewarded so that a mitigation banker who creates more quality habitat

uplift is not penalized by competing with other banks that can charge very low prices dumgprgatty

credits without much effort, such as preservatio
Site Protection Mechanism

Implementingconservation easemeratad protecting mitigation banks long teisranother mitigation topic
fitraditionally, conservation easements lagél and enforced by a third party. However, one bene${@d

assumption is the stateso6 abil it ycanhloeudedtdllpentorces er vat
conditions of bank aut hor iMnmesotaon, 6 (Wil Il i ams, 2020)
Performance Standards, Monitoring, and Reporting

fPerformance standards, and the concomitant monitor

many years. States and tribes will need to think about how they structure tresvirdnand what they want to
encourage. Some pieces to consider are:

1. Should a credit release come before construction to help bankers pay for construction, or should
creditreleasdagc onst ructi on so the state masuretheai ns so
project is implemented properly

2. What time frame is needed to ensure the site is successful before transitioning to long term
stewardship? This can range from simply meeting specific performance metrics to a time frame of
10 or more years. Whare the actual important milestones to meet so the state or tribe is
reasonably confident in long term success?

3. How should adaptive management, especially in dynamic ecosystems should be viewed? Are we
driving toward a specific apex habitat or towartiealthy cyclical habitat? How are invasive
species viewed? Is there zero tolerance? | know it is controversial, but does an invasive species ever
become native?

4.  What happens when a metric can be construed to contain both a timeframe and a Sjestificem
like tree height should credit release come when the milestone is met or does the full amount of
time need to pass before the metric i s met?0

Financial Assurances

As one bankerés perspect i v etto tliefstate assumingdhle midgatioruprogrant e s
TheUSACEIs caught between the desire to control financial assurances to correct any issues that arise that are
not effectively corrected by the mitigation sponsor and the Miscellaneous Receipts Statedides the

federal agencies from receiving monies or directly controlling funds.

The USACEhas worked around the issue a few ways, such as through third party control of letters of credits,
surety bonds, and escrow funds or through casualty insuponducts. Some states, such as Florida, play a larger
role in financial assurances by holding the funds themselves through an MOU WitxSAIGE Florida does this
through their Division of Financial Services, althoughWACEwants to have more invadvnent in how and

when financial assurances are drawn upon.

State implementation of the mitigation program as pagd0# assumption sidesteps the whole issue and gives
mitigation bankers a lot more clarity and consistency for finaasislirances arateaks through what has proven

to be very significant roadblocks to keeping mitigation credits available anahest,so impact permits are able

to move forward smoothly. Further, the state has more control over how much, and even if financial assurances
are required.

Minnesota and the St. PAUSACE, for instance, currently do not require financial assurances because of the
structure of credit releases. The point is, there are currently variable financial assurancé r&gégme®uble
financial assurances to cover both the state and8#¢CE, to nofinancial assurances required.
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These differencelsave amajor effecton if, who, and how investments in environmental restoration happen, and
the state should think through how to balance fostering the mitigation ecosystem it wants with what it needs and

can |l egally require by way of financial assuranceso
Long-Term Stewardship
fiOnce a mitigation project meets its stated objecti

into a new phase of long term stewardship. Like eastandng term stewardship is traditionally implemented by
a third party) often an NGO like a land trust. However, unlike Hf@ACE states and tribes can hold land and/or
take on the long term stewardship themselves to reduce risk of long term restarttien

States and tribes also have a variety of ways to think about how to fund long term stewardship, whether it is
through fees, an endowment that is seeded concurrently with credit sales, or other nidh&dss may be
especially interested in hoavfunctional assessment methodology converts into the credit cyresrt

specifically howstate and federal waters are credited since there is overlap between them.

Again, Minnesota and Florida provide contrasting examples. Minnesota has one cegditamy that is

maintained by the state. Depending on the waters that were part of the uplift that generated credits, not all of the
credits might be certified by tHéSACE Louisianahasa reverse framework, where all credits are federal credits,
but someare certified by the state to satisfy their coastal use permit mitigation requirements. Florida by contrast
has two separate credit ledgiersne for state and one for federal credifhis regime makes sense in this
environment where one jurisdiction doest fully subsume the jurisdiction waters of the other.

In this example, thedSACE considers secondary impacts, and the state claims jurisdiction over waters like

i solated wetlands. Many i mpacts need rfouanaagéncycorteedi t s
othero (Williams, 2020)

Crediting

AfiHow credits are generated and thereafter applied t

distortions on what type of restoratitirat happenander a mitigation program.
A couple example are:

1. Ifriparian areas are given too muaiedit, then expensive ichannel stream restoration will not be
common.

2. Difficult habitats or waters that take a long time to devéltike bog®$ will not be restored in
favor of easier habitats like bottomland hardwoods

Other associated issues witkediting are:
1. Credit release schedule
2. Various unique credit types in the market

Regarding credit types, states and tribes will likely want to encourage the mitigation of impacts with similar
habitats, but it is also important to maintain flexilyilin order to ensure credit availability so as to avoid pushing
permittees to doing their own mitigation over using
(Williams, 2020).

Service Areas
ALIi kewi se, servi ce @mpremotng the vatershechapproéiciviere tmpatts are o | e

mitigated within the same watershed but have mechanisms to balance credit availability with perfect mitigation
siting should be a consideration.

Mi nnesotabds mechani sm, ftofrservice aeampaets at alighec ritio dobslagaed f o
job promoting this balance. Another good way of handling service areas and credit availability is illustrated in

West Virginia, where a secondary service area, which is subordinate to mitigatiocréditdkwhere it is a

primary service area, can include adjacent HUC 8s or the rest of the HUC 6.
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Flexibility, while still encouraging mitigation from the watershed, is a great way to keep mitigation credits
available for agency staff and permittesdprovide regulatory ease that attracts mitigation bankers to state or
tribal jurisdictionso (Williams, 2020)

9.4. Benefits and Challenges of Mitigation

AfOverall, some bankers may believe t hatg404dssampgomal s o
should be to create the most efficient bank approval process that maintains high standards and works with
mitigation providers to keep enough mitigation credits available for pernditieeshort, to keep bank

authorizations and credit releases, and the ethat depend on them, moving forward.

State implementation of the mitigation program can be more efficient if implemented with the right framework.
Submitting one set of documents to one agency that directly works with otheagisteies anit$ closer to the
regulated community will likely lead to a more efficient process. Also, as the Assumed Waters Workgroup
highlighted in their reporstatesand tribes, like Michigan, often take the lead on mitigation due to a robust
existing mitigation progranthe ability to own property, hold conservation easements, and hold financial
instruments, which theSACE cannot.

There are some challenges to overcome, however. Some bankers have been frustrated by not having the same
transparency into the mitigationarket data that is afforded by tiSACE given the importance tcareful

understand the markateawant to enter. When there is not readily available informatiobankeranustrequest
information through open records or they hpiece together datadm various documents, it can make it

difficult to make a positive investment decision.

Another challenge can be when banks are proposed on a site that contains both assumed and unassumed waters.
The planning document should clearly contemplate if48ACE plays a role on authorizing banks in unassumed
waters or if they only play a role whanNWP 27 is issued in unassumed waters.

Finally, in cases like Florida, how are parallel wetland jurisdictions handled. Florida decided to leave bank
authorizatiorto theUSACE, but i f they hadndét, would the nor mal e
authorize the bank for both state and federal purposes? What does this mean for permitting effReemnap® a

way to turn this into a benefit is if, over time,tats in this situatiomanmerge these frameworks through state
legislation and rulemaking.

Further, mitigation banks can provide more maiated solutions beyond that of j§404 mitigation, which
could be hamper if there is no direct federal involvement with authorization.

Mitigation banks can appropriaté@ythrough separate areas of a bankhrough bundled creddsprovide other
environmental currencies including endangered species habitat, water quality, and NRDA credits. There has been
a lot of discussion recently about Section 7 vs. Section 10 consultation WilllsfEvES, but states artdbes

should think through early about how to best align an assumed mitigation program with these other environmental
restoration needs within their jurisdiction ( Wi | | i a ms , 2020) .

9.5. Wetland Mitigation Under 8404 Assumption

As ment i on e dgopinthivprooesssslfoy the state to foster a its mitigation comméurityd to
consider how the framework encourages or discourages mitigation bank development.

A non-exclusive list of these framework considerations includes:
1) Consistent implementation tdfe mitigation hierarchy
a) Banks are preferred as they are approved and built in advance of impacts

b) ILF programs are second in preferences as they are programs approved in advance of projects, but
mitigation is built within an agreetb timeframe after edit sales

c) Permittee responsible mitigation is the last preferred method because they are permitted and built
concurrently with impacts. Although PRM projects can be sited closer to impacts, the problem comes
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with ensuring these projects meet performastaadardd both in terms of enforcement mechanism and
staff time issues

2) Equivalency between mitigation solutions

a) Banks take on a lot of risk and capital expenditiresluding financial assurances. All mitigation
solutions should meet the same requireiméor authorization that | discussed earlier. This will
encourage more permittees to use mitigation craditprovidingno net loss due to the level playing
field.

3) How are existing banks grandfathered in after assumption, functional assessment ogyhtmks of
jurisdiction for example on wetlands).

4) What is the authorization timeline and how is it enforced? When does legal review happen? What level of
interagency coordination? Is consensus required?

5) How are bad mitigation proposals denied? Cay the outright denied?

6) What happens when the state authorizes mitigation projects, but also has its own mitigation projects through
in-lieu fee projects or mitigation banks (specifically DOTSs) that compete, or at least dilute, the mitigation
marketplae?

There are clearly many facets8904 assumption, but the mitigation component is an important one, as it is the
balance to the impacts. It is important to be thought out and implemented in way that provides pathways for
permittees to efficiently meet tingpermit mitigation requirements.

If the Statébeginto conside8404 assumptiom the future pankersand wetland developers under the ILF must
beengage in conversation with tetate and other stakeholddfsUSEPA continues with their efforts to review
the assumption laws, more opportunities for partial assumption could be realized arfigxithifriesto make

the implementatioframeworki including the mitigation prograiinwork better based on local policy,
environment, and cultur@Villiam, 2020)
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Appendix 1

USACE and WDNR Programmatic Comparison Table

Jurisdictional Det er mi
WOTUS, any wetland that is
Jurisdictional 1 disconnected from navigable watel
Waters All WOTUS andany wetland not regulated by tt
COE, except artificial wetlands
Assumable
Water Not applicable Not applicable

Determination

For purposes of calculating impacts
and determining compensatory
mitigation requirements, a permit
decision madbdased ora preliminary
jurisdictional determination will treat
all waters and wetlands in the revie\
area as jurisdictional waters of the

United States.

Official USACE determination that
jurisdictional waters of the United
States, navigable waters of the Unite
States, or both, are either present ¢
absent in a review area. An approve
jurisdictional determination precisely
identifies the limits of those waters
determired to be jurisdictional under
the Clean Water Act or Rivers and

Harbors Actt

Preliminary
Jurisdictional
Determination

(PJD)

Approved
Jurisdictional
Determination

(AJD)

The consolidated rule for the
administrative appeal process
published March 28, 2000 provides fi
the administrative appeal, within the
USACE, of an approved JD, a denia
with prejudice by tk district engineer
of a Department of the Army permit
application, and/or a declined

Appealsi JD

§404 ASSUMPTIONFEASIBILITY STUDY

Not performed by WDNRor
Federal Jurisdiction. WDNR does
determination jurisdiction once
USACE has identified wetlands

Not performed by WDNRor
Federal Jurisdiction. WDNR does
determination jurisdiction wetlands

Not performed  WDNR

nat i

on (J

All WOTUS except
Section 10 waters
including an
administrative
boundary area

To be defined in
MOU WDNR would
likely have increasec

responsibilities in

determining what
waters are assumabl
and how projects witt
both assumable anc
non-assumable water
are handled

To be defined in
MOU. WDNR would
likely have the
increased
responsibility to
conduct PJD
associated with State
8404 permits

To be defined in
MOU with COE.
WDNR would likely
have the additional
responsibilityto
conduct AJD
associated with State
8404 permits

To be defined in
MOU with COE.
WDNR would likely
have the
responsibility to
defend JD associate
with State 8404
permits.
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individual permit (i.e., an individual
permit refused by the applicant becat

of objections to the terms or specia

conditions of the proffered permft).

Fees-JD None Not performed by WDNR
Permit Process
Certain discharges for some farm,
Exer_nptlc_)_ns, forestry,maintenanceand oth(_ar Artificial wetlands
Applicability purposes are exempt from Section 4

regulation?

Regional General Permits (RGP);

Permit Types Permits (SPs); Letters of Permissiol

(LOPs)and Exemptions

Exemptions

Public Notice and
Participation i
General Permit

Public notice when GPs are Public notice when GPs are
renewed/reissued every five years renewed/reissued every five years

If an NWP is not modified or reissue:
within five years of its effective date,
automatically expires and becomes n

and void.

Expired state general permits are
continued to be used until a new
general permit has been issued

Renewals /
Extensions

Individual permits require a 30 day
public notice period for public
comment. A complete application
required prior to going to public

LOPs may require a 3flay agency anc
public review procesand individual
permits typicallyrequire a 36day

Public Notice and
Participation 1

Individual agency and public revie Public notice and the state must also
Permit notice may happen prior to complett publishapreliminary permit
application. approval or denial statement.
. . Average timeframe for GPS:days
Timeframes'

General Permits Average timeframe for GPs: 75 day:

Reviews completed within 30 day:
of receipt

§404 ASSUMPTIONFEASIBILITY STUDY

Nationwide Permits (NWP); Standar. General Permits, Individual Permit:

With legislative
action, the WDNR
could require fees to
conduct PJD and JD

Would require law
changes sinceome
exemptions would nc
longer be available
and other new
exemption added

The rmits
frameworkwould
likely change to
mirror existing
federal permits
(Exemptions, RGP,
NWP, SPs and LOPs

Likely no change due
to amilar
responsibilities

The state would have
to adopt 8404
approach to expiring

NWP

The state would have
to sekct a consistent
approach to issuing
public notices based
upon a complete
application or not anc
if a preliminary
approval/denial
would be included.

The capacity of
WDNR to maintain
an average timefram
of 5 days will depend
on adequate staffing
levels.
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Timeframes T
Individual
Permits

Feesi General
Permit

Feesi Individual
Permit

Avoidance,
Minimization,
Alternatives
Analysis,
Significant
Degradation, and
other restrictions
on discharge

The capacity of
WDNR to maintain
an average timefram
of 5 days will depend
on adequate staffing

Average timeframe for IPs: 158 day: Average timeframe for IPs: 44 day

None

$10 for noncommercial activities
$100 for commercial activities

Public entities are exempt from fées

Program

In generalthe guidelines require that
the activity be the least
environmentally damaging alternativ

that is feasible, and that adverse
impacts are avoided, then minimizec
and then compensated for (such a
creating or restoring wetlands to
replace those that woulek filled).
Activities also must not be contrary t
the public interest, as determined b
the USACE*!

Public interest review refers to the
evaluation of a proposed activity to
determine whether issuance of the
permit is in the public interest.
Expected benefits are balanced agai
reasonably foreseeable detriments.
relevant public interest factors are
weighed. Tha&JSACEpolicy is to
provide each applicant with a timely

§404 ASSUMPTIONFEASIBILITY STUDY

The department shall charge a fe
for reviewing, investigating, and
making decisionsmapplications to
proceed under wetland general
permits under sub. (3g) and on
applications for wetland individual
permits under sub. (3m). For an
authorization to proceed under a
wetland general permit, the
application fee shall be $500

The department shall charge a fe
for reviewing, investigating, and
making decisions on applications t
proceed under wetland general
permits under sub. (3g) and on
applications for wetland individual
permits under sub. (3m). For a
wetland individual permit, the

application fee shall be $8°

An applicant shall include in an
application submitted under par. (¢
an analysis of the practicable
alternatives thiawill avoid and
minimize the adverse impacts of tf
discharge on wetland functional
values and that will not result in an
other significant adverse
environmental consequences, subj
to the limitations in sub.

WDNR limits practicable
alternatives anakis (PAA) to the
site of discharge for projects with

less than 2 acres of disturbance a
the construction of singi&amily
homes, farrbased buildings, and

small businesses. For projects rela
to facility expansions, industrial
parks, and projects with
demonstrable economic benefit,

levels.

With legislative
approval, the state
may develop a fee

schedule for federal
permitting activities
assumed

With legislative
approval, the state
may develop a fee

schedule for federal
permitting activities
assumed

| mpl ement ati on

The 8404 would not
include the less
stringent limitations
currently in place for
State permittingdsee

Chapter6.2).
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Endangered
Species Act

Cultural and
Historic
Resources

Tribal Resource
Protection

and carefully weighed decision whicl
reflects the public interest.

TheESArequires Federal agencies t
consult with thdJSFWSand the
National Marine Fisheries Service, &
appropriate, if an activity that require
Federal authorition (such as a
USACE permit) may affect endangere
or threatened species or critical habit
As a result of the consultation proces
theUSACE may add special conditior
to the permit to ensure that the activi
does not jeopardize endangered ol
threaened species or destroy or
adversely modify critical habitdt.

Section 106 of th&lHPA requires the
USACET o take into account the effec
that activities authorized by

Department of the Army permits are
likely to have on historical properties
listed in, or eligible for listing in, the
National Register of Historic Places

State Historic Preservation Officers
and Tribal Historic Preservation
Officers are provided the opportunity
to review and comment on all
individual permit activities and certail
general permit activities. The Advisotl
Council on Historic Preservation ma
review certain proposed activitiesath
require aJSACE permit3

Federal trust responsibility
requirements for consultation ensure
to extent permitted by law, that triba
concerns and interests are consider

whenever federal actions and/or
decisions may affect Indian Country «
other tribal interestsIf USACE does
not address tribal concerns, the pern
may be elevated to processing by tk
USEPA.

§404 ASSUMPTIONFEASIBILITY STUDY

WDNR requires PAA for the site o
discharge and its adjacent parcels

WDNR has responsibility tensure
that all authorizations comply with
Section 7 of the FederBISA s.
29.604, Wis. Stats and applicable
State Laws. No DNR authorizatior
will be granted for prjgcts found
not to comply with these Acts/laws
No activity is authorized which is
likely to jeopardize the continued
existence of a threatened or
endangered species or a specie!
proposed for such designation, a:
identified under the FedergISA
and/or Stee law or which is likely to
destroy or adversely modify the
critical habitat of a species as
identified under the FederBiSA '

WDNR has responsibility tensure
that all authorizations comply with
Section 106 of the National Histori
Preservation Act and s. 44.40, Wi
Stats. No DNR authorization unde
will be granted for projects found
not to comply wih these Acts/laws.
Information on the location and
existence of historic resources can
obtained from the State Historic
Preservation Office and the Nation
Register of Historic Placés.

WDNR has responsibility toonsult
with Tribes under existig treaties,
court cases and executive orders
The State may consider Tribal inpt
but is not required to modify permi
decisions. Tribal may appeal pern
decision if in disagreement

Under a MOU with
the USFWS, the stat
would have to consul

with FWS would
likely increase work
for the state and
increase penitting
timelines

Under a MOU with
the SHPO, the state
would have to consul
on historic sites likely
increasing work for
the state and increas
permitting timelines

While the State
currently consults
with Tribes under

existing court caes
and treaty
requirements, there i
likely a higher bar for
consultation under
federal rules.

PAGE 54



Public Interest
Determination

Interagency
Review Team
(IRT)

Mitigation
Vehicles

Activities also must not be contrary t
the public interest, as determined b
the USACE*!

Compensatory

An IRT is convened and includes
representatives of tHeSACE, EPA,
U.S. Fish and Wildlife Service (FWS]
and other state, tribal, or local
agencies, as appropriate. THEACE
will serve as théead IRT agency. The
primary role of the IRT is to facilitate
review and approval of the banking
proposal. The IRT will visit each

proposed bank site, review the
proposed design of the site, and
determine the expected credits for tk
site. At various spefied stages after
construction of the bank site, the IR”
will determine the creditable acreage
compensation established

The USACEare issuing regulations
governing compensatory mitigation fc
activities authorizetheregulations
establish performance standards ar
criteria for the use of permittee
responsible compensatory mitigatior
mitigation banks, and iieu programs
to improwe the quality and success @
compensatory mitigation projects fo
activities authorized by Department
the Army permits.
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A public trust decision is required

for waterway permit decisions but i
notis not a requirement of the
wetland permitting process to

complete this analysis but is option
for applicants seeking a limited
scope of the alternativesalysis.

Mi t i

WDNR ILF team

Except as provided in subd. 2., th
department shall require mitigatior
under the program established unc
sub. (3r) for wetland idividual
permits it issues under this
subsection and for a discharge tha
exempt from permitting
requirements under sub. (4n) (b) tk
affects more than 10,000 square fe
of wetland or under sub. (4n) (c) th
affects more than 1.5 acres of
wetland.

A wetland individual permit
applicant or exempt project
proponent can purchase credits frc
an approved and open mitigation

bank.

A wetland individual permit
applicant or exempt project
proponent can purchase credits frc

gat i

No change since
existing processes at
similar

on

No anticipated
changes from curren
state program

Likely little change in
responsibility and
workloadsince the
USACE and State
handle mitigation
together
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If the district engineer determines thi
compensatory mitigation is necessal
to offset unavoidable impacts to

aquatic resources, the amount of
required compensatory mitigati must
be, to the extent practicable, sufficiel
to replace lost aquatic resource
functions. In cases where appropria
functional or condition assessment
methods or other suitable metrics ar
available, these methods should be
used where practicable tetgrmine
how much compensatory mitigation i
required. If a functional or condition
assessment or other suitable metric
not used, a minimum orte-one
acreage or linear foot compensatiol
ratio must be uset.

Mitigation Ratios

Functional assessments will be used
determine compensatory mitigation
amounts in cases where such methc
are available, appropte, and
practicable for use. There are-gaing

Functional
Assessment

§404 ASSUMPTIONFEASIBILITY STUDY

the DNR Wisconsin Wetland
Conservéon Trust (WWCT).

A wetland individual permit
applicant can satisfy their
compensatory mitigation

requirement by completing a

mitigation project in the same

watershed service area or within i
half-mile of the permitted wetland
impact. A nonfederal exemptoject
proponent can complete a mitigatic
project within the same
compensation search area, whict
includes the geographic managem
unit (GMU), the county, and within
a 20mile radius of the impacted
wetland®

The department shall establish unc
themitigation program mitigation
ratios that are consistent, to the
greatest extent possible, with the
federal regulations that apply to
mitigation and mitigation banks bu
unless subd. 2. applies, the minimt
ratio shall be at least 1.2 acres fo
each acraffected by the discharge

For mitigation that occurs within th
same watershed in which the
discharge is located or within one
half mile of the site of the discharg:
the ratio established by the
department shall equal 90 percent
the ratio that woul@pply if the
mitigation were to occur outside th
watershed or were to occur ehalf
mile or more from the site of the
discharge, but the ratio establishe
under this subdivision may be no
less than 1.2 acres for each acre
affected by the discharde.

The U.S. Environmental Protectiol
Agencyod6s Natio
Monitoring Workgroup has endorse
the concept of a Level 1, 2, 3
approach to monitoring. Level 1,

Likely little change in
responsibility and
workloadsince the
USACE and State
handle mitigation
together

Likely little change in
responsibility and
workloadsince the
USACE and State
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SelfMonitoring /
Reporting

EPA Oversight

efforts to develop and refine function
assessment methods and other scie
based assessment tools. If appropri
functional assessment methods are |
available, or if it is not practicable to
use the apropriate and available
functional assessment method for ¢
particular project, then other
appropriate metrics are to be used. \
have modified 8 332.3(f)(1) [8
230.93(f)(1)] to include the use of
condition assessment methods anc
other appropriate metricsif
determining the amount of
compensatory mitigation that is to b
required for DA permits.

Monitoring requirements, includg the
frequency for providing monitoring
reports to the district engineer and tt
IRT, will be determined on a caby
case basis and specified in either tr
instrument or approved mitigation

plans. As stated in § 332.6(c)(3) [8
230.96(c)(3)], monitoringeports must
be provided to interested agencies a

the public upon request. Failure to
submit required monitoring reports
may result in suspension of credit sa
or termination of the instrument (see
332.8(0)(10) [8 230.98(0)(10)]). The
required contetnof monitoring reports
for mitigation banks and #ieu fee
projects will be determined by distric
engineers, in consultation with the
IRTs. Monitoring report templates ca
be developed by district engineers, 1
provide a standard format for those
documets’

"landscape assessment,” relies 0 handle mitigation
coarse, landscape scale inventor together
information, typically gathered
through remote sensing and
preferably stored in, or convertible
to, a geographic information systel
(GIS) format. Level 2 is "rapid
assessment" at the specifietland
site scale, using relatively simple,
rapid protocols. Level 2 assessme
protocols are to be validated by ar
calibrated to Level 3 assessment:
Level 3 is "intensive site
assessment," and uses intensive
researchderived, mulfi metric
indices of bological integrity All
these methods have been develog
with grants from EPA, Region V.

Likely little change in
responsibility and
Any comparable component unde workloadsince the
S2817? USACE and State
handle mitigation
together

MI SCELLANEOUS

The general rule is that for an activit
to receive &404 permit it must
comply with the EPA's Section

404(b)(1) guidelines.

The USACE may request EPA
assistancegr the EPA may assume
permitting in special instances

§404 ASSUMPTIONFEASIBILITY STUDY

EPA manages and
monitors state
assumption program
and the state would
be heldresponsible

for reporting

The EPA has not oversight capacit
for the existing state waterway and
wetland permitting process, except
there is potential nenompliance
with 8401 water quality standards
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Inspections

Enforcement

Application
Submittal

Artificial
Wetland
Exemption

TheUSACEand EPA will conduct
routine field investigations of
unauthorized discharges and prepa
field reports, in accordance with
establishe@nforcement procedures
necessary to determine the nature

extent, anatircumstances surroundini

the unauthorized activity

The USACE leads enforcemenactions
for cases involving a first time violato

with no previous involvement in the
8404 programs

Repeat or flagrant violators or
violations involving substantial

environmental harm will be discusse

with EPA to determine the lead
enforcement agenty

Online through WDNR website, copy

of application automatically sent to
USACE

Not performed by COE

§404 ASSUMPTIONFEASIBILITY STUDY

Wis. Code 30.291 Inspections for
certain exemptions and permittec
activities.

(1) For purposes of determining
whether an exemption is appropria
under s. 30.12 (2m) or (2r), 30.12:
(6m) or (6r), or 30.2 (1m) or (1r),
whether a general permit is
appropriate under s. 30.206 (3), o
whether authorization to proceed
under a general permit is appropric
under s. 30.206 (3r), any employe
or other representative of the
department, upon presenting his ¢
hercredentials, may enter the site
and inspect any property on the it

The Departmetnis a regulatory
agency responsible for ensuring
compliance with Wisconsin
environmental and natural resourc
laws and administrative rulés.

Online through WDNR website,
copy of application automatically
sent to USACE

Wisconsin Act 183 (2017) creates
new permitting exemptions for
certain types of artificially created
wetlands that become effective Ju
1, 2018. This exemption is
specifically for landscape features
where hydrophytic vegetation may

be presenbecause ofiuman
moadification to the landscape or
hydrology, which lacks definitive
evidence of a wetland or stream
history prior to August 1, 1991.

The state or tribe ma
impose more
stringent
requirements, but no
less stringent
requirements.

The state would be
the lead enforcemen
agency for all
waterway and
wetland activities on
assumable waters, ir
partnership with
EPA. This role will
likely increase

workload

On-line applicatons
for State 8404 would
need to be develope
if different from
existing state forms.

Not available with
state assumption
program
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Nonfederal

Wetland Not performed by COE
Exemption

§404 ASSUMPTIONFEASIBILITY STUDY

Wisconsin Act 183 (2017) created
new permitting exemption for
certain types of nonfederal wetlanc
This exemption may be particularh
beneficial for stakeholders that hay

received a U.S. ArmySACE of
Engineers jurisdictional
determination indicatinghat the
impacted wetlands are not federal
regulatec.

Not available with
state assumption
program
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Appendix 2 USACE and WDNR Staffing & Permit Data

SECTION ONE: DATA ANALYSIS METHODOLOGY

Data Source:USACE data from FFYs 20182019 was provided by the Corps via email in January 2020 for
analysis; see Appendices A and B for additional information. WDNR data was provided by department staff in a
data export file from the Waterway and Wetland Permilkzde (also known as Turtle Database). Data analysis
was performed on provided data sources and therefore may vary from other analyses performed by other
individuals.

Quality Assurance and Professional Judgemen® hroughout the data analysis proceablds, figures, and
spreadsheets were regularly and consistently reviewed to ensure that data was represented accurately.
Professional judgment was applied throughout the data analysis process. Data analysis may vary from other
analyses performed by othedividuals.

Statistical Analysis Averages, minimum, and maximum values were calculated using excel formulas
AAVERAGE, 6 AMI N, 0 and AMAX. 0 Some calcul ations of
therefore may not found in project spreaeksts.

Date of Data The USACE Federal Fiscal Years (FFYs) 2018 and 2019 is October 1,2&dtémber 30, 2019.

Only data provided from the USACE and WDNR within this date range were selected and further analyzed. The
USACE data col umnnd FWRNR odrept aDacdceloumn A APPLI CATI ON_ C
sorted to select October 1, 201 Beptember 30, 2019 data. These columns may not necessarily represent when
the agencies received the original appl i caxélumon . Th
ADECI S| ON_DATEO were al so s oirSepeabert30, 26d®data.ct t he Oct o

Note: Data titles should be assumed to include FFYs ZID if not already mentioned.

Note: ENF reviews provided bynotrdpresenaiivd & the wolkand revievstbea t a b
department completed within FFYs 202819, as stated by a department enforcement coordinator. Enforcement
data will be excluded from analysis involving work type, duration, and additional figures/tables with

documentation.

Data CleanUp and Removal of Duplicates The t abl es bel ow summari ze t he
USACE and WDNR data. After the initial data analysis was shared with USACE in September, November and
December 2020, the departmeidodvered that certain data analysis processes required modifications, based on
direct input from the Corps. For example, the Corps
duplicates creates an issue when looking at projects with multiplergragisich were permitted under one DA

number but would probably be considered one project. Say you compare a road project between the Corps and
DNR. The Corps may have 20 separate crossings with different actions in the data while DNR may just call this
one project. This could I ead to the Corps numbers ap
have the s neer,2080) dat eo
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Table A2-1. WDNR Steps Taken to Clean up Data

Action

WDNR Provided Data

Filter Application Complete Date 10/1/5730/19
Filter Decision Date 10/1/19/30/19

Removed 160 negative durations

Removed 523 withdrawals

Removed one remaining ENF

For permit comparison with USACE, permits without lat/long dé
or |l at/long fierror messageo

Table A2-2. USACE Steps Taken for to Clean up Data

AW DN

(631

8

Action

USACE Provided Data

Filtered Action Type for LOP, SP, NWP, NPR, RGP, PGP*
Fed Comp Date 10/1/19/30/19 selected

End Date before 10/1/19 selected

Removed all types of withdrawals

Removed Section Only Authority

Removed the remaining NPR Permit

Removed PCNcensNhND
t

¢pren-noti
certifyingo GPs a

u
hat do not
Removed duplicates by selecting for permits with sBre
number, same end date, same PNN**

Number of Permits
Remaining after Action

14089
7107
6333
6173
5650

5649

3347

Number of Permits
Remaining after Action

6352
5831
4134
4134
3959
3845

3844

1528

1300

* This removed USACE action types APPEAL, COMPCERT, CONGRINQA, DANGERZONI
DEVMBA, EIS, FOIAA, MOD, NONCOMPLY, PERMITMOD, PERMTRANS, PREAPPCON!
STRMOD, UNAUTHACT

** This action removes duplicate GPs that wissied on the same date, under the same DA
number, and with the same specific action.

8404 ASSUMPTIONFEASIBILITY STUDY
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DA Number and Docket I The ADA Number o provided in USACE dat
also the tracking name linked to specific correspondence. Dupbieatat DA numbers were removed following

the steps presented above. Like the USACE duplicate removal process, WDNR permits with the same Docket_ID
and Decision_Date were selected, however, no duplicates were found. WDNR has different permittingsprocesse
compared to the Corps, for example, as it relates to transportation projects with multiple crossings. An example

provided by the Corps: fAsay you compare a road proj
separate crossings with differentians in the data while DNR may just call this one project. This could lead to
the Corps numbers appearing inflatedo (personal

com
to be documented more than oncpd,i cnaa eadc tfiidne waasmet.a k et
was considered an independent action, regardless of repeated file name.

ActionType: The USACE used the term fiaction typeodo to cor
mean that a permit was issued, bt e acti on that was pursued by the Ag
within this analysis to represent a review or per mi
Apermito may be used interchangeably throughout the
Table A2-3. USACE and WDNR Action/Permit Type Descriptions
USACE WDNR
Enforcement Actions - ENF
Exemptions (includes artificial wetlands, nfaderal
- EXE
wetlands)
. NWP, RGP, and
General Permits PGP combined GP
Individual Permits SP and LOP P
combined
Jurisdictional Determinations JD -
Jurisdictional Determinations or other Informal Actions | - INF
Letters of Permission LOP -
Miscellaneous Formal Findings or Determinations - FOR
No Permit Required NPR -
Programmatic Gener&lermits PGP -
Regional General Permits RGP -
Standard Permit SP -
Wetland Identifications and Confirmations - WIC

Note: The individual permit (IP) term used in USACE analysis demonstrates the combination of standard permits
(SP) and letters of permission (LOP). Additionally, the general permit (GP) term used in USACE analysis
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demonstrates the combination of nationwidempes (NWP), regional general permits (RGP), and programmatic
general permits (PGP). These actions were based on professional judgment and for this specific data analysis.

Letter of Permission: ALetters ofncpaprooessfsthern ar e ab
evaluation is established and published, they do no
issued is supported by an abbreviated environmental assessment, public interest review and Section 404(b )(1)
guidelinesconrar r ence deter minationéOnce the District has d
description of the proposal wild/|l be posted on the D
[federal and state agencies]...These agenciedaitt 10 days from being notified to inform the District that they

wish to provide comments. In those cases where the agencies have informed the District that they wish to provide
comments, they will have an additional 20 days to provide those commemtetod e si gnat ed pr oj e

Standard Permitt fiRegul ated work under either Section 10 or
or LOP procedures requires authorization under 1t he
individud permits typically requirea3 ay agency and public review and te
USACE website: https://lwww.mvp.usace.army.mil/Missions/Regulatory/PermRtiagessProcedures/)

Work Type: USACE data providebde@BWohktygypeégwhiycbhbfdebheriag
Data was sorted by the fir dDevelopnbrdl|n doufs ttrhiea |wdo rwka st yppl e
ADevel opment 0 waTraksportatigétilitg\a e rigalr ¢ . wads p |l oarcteadt iionn & hweo r
type category. This method condensed 220 individual work type labels provided by the Corps to 10 categories:
Agriculture, Bank Stabilization, Dams, Development, Dredging, Energy/Mining, Mitigation/Restoration, Other,
Structure, and Transgora t i o n . WDNR data did not originally incl
created (see Appendix C). The above method was also be applied to WDNR data using professional judgement
and comparing the work type and categorical sorting methedsmed in USACE data.

Days Old and Duration: USACE data for NHP A, ESA, and JD includ
ADurationd that represented the amount of time (in
the completed applicatitne quest and when the agency took their f|
Dateo and AEnd Dateo having the same date, the fADay
sheet | abeled ACorps Acti vi tteacivaytsmeadstest th& doasindtind@le 0 w
specific NHPA, ESA, or JD actions, a c provdedandas pr es e
therefore created usifmiged h@o mp rDreutl ead )[ (1 EIn]d obsad aecdC 0 U |
be calcul ated as fAlo. This was also created for WD
AAPPLI CATI ON_DATEO) + 1].

Coordinates Latitude and longitude coordinate data was provided by the USACE and WDNR. Coordinates
were formattedNAD83) to be successfully imported into ArcMap 10.6.1. Coordinates were plotted on a state
county layer provided by the WDNR GIS Portal. Note: Not all WDNR data provided coordinates and were
therefore not included within the final coordinate maps.

Side-by-Side Permit Comparisons For additional analysis, permit application metrics were compared between
the agencies. Using ArcMap 10.6.1 for intersecting permit coordinates (NAD83), followed by manual sorting, a

l' i st of approxi mately 492 p e remitstsarvevo@rovide mooerinfoimdtem t | y
on the permit processes between agencies, and do not represent all permit applications.

When an applicant submits their permit application, both agencies have their own permit identification number
for their databhse. However, there is no connecting permit identification that can link or align the permit between
the two agencies, resulting in a tedious haading and matching method to align the same permit between
agencies. USACE and WDNR permit ID numbers wenenected via ArcMap GIS and manual sorting to

compare permits sidiey-side between the agencies for further detailed permit review during analysis. Sorting
exclusions included permits that did not align and all duplicate permits.

3347 WDNR permits witltoordinate information and 1300 USACE permits were plotted within ArcMap.
USACE and WDNR permits within a 0.1 mile radius were intersected on ArcMap. The intersected permits
resulted in a list of approximately 935 overlapping permits, which were themathaaligned between the two
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agencies. Applicant names and information, as well as project descriptions were used to help align permits
between agencies. Permit duplicates were removed by selecting permits with duplicate Docket_ID and
Decision_Date (WDR) and DA_Number and End_Date (USACE). After sorting, approximately 492 permits
were confidently aligned (see Figure 4).

The difference in duration of review for each permit was calculated between the agencies. Any permits that had a
differenceinrevi?e dur ati on | ess than or equal to 14 days wer
The remaining permits were sorted into categories o

Note: Permit alignment between agencies was coadugting professional judgement, results may vary between
analysts.

1300 USACE Permits 3247 WDNR Permits #
#*Not all parmits had coordmate data

935 permits intersected within 0.1 mile 492 permits alizned manually
radius of sach other

Figure A21. Sideby-Side Permitting Method Diagram
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SECTION TWO: USACE PERMIT DATA ANALYSIS
USACE Data Criteria (see Appendix 2, Section Six)

Two years of permit data was requested, including project name, location, activity type, permit type, receipt date,
incomplete date, completiate,and decision date. The request included similar information for exemption
determinations, enforcement actsprmnd activities which do not require preconstruction notification-(self
certifying activities) to the Corps. I n addition to
I nf or mat i on.2Bvhizh ekphingpthe dladaifiedds.

U The daa provided includes actions that were ultimately withdrawn. It also includes multiple permits for a
single project. For instance, for linear projects like transportation or utilities, national procedures require
that each separate wetland or waterway thpe recorded in the database as a separate permit action. It
is important to understand how these facts affect data interpretation such as averages or totals.

U The timeframes shown include time required to ensure compliance with other federal lawsjgnclud
ESA and NHPA. It also includes time outside Corps control, such as waiting for information from an
applicant, which is often the largest component of a permit timeframe. Timeframes vary widely due to
varying requirements for federal, state, or trib@isultations. Timeframes also reflect varying priorities
on the part of applicants; the Corps considers a

0 Many authorizations are not recorded in the database. In the last year, the Corps implemented a new
streamlining procedure that includes contacting applicants by phone to determine if they want a written
response when their proposal is authorized by aceelifying general permit. Most applicants do not
request a response and those authorizationsoarecorded in the database. This eliminates more than
1,000 of the most timely and efficient authorizations from the data each year, which influences any data
roll-ups.

U The timeline for a Corps decision varies widely based on the level of review redndistiual Permits
(including standard permits and letters of permission) involve the most rigorous review and include many
additional actions to reach a permit decision. Due to the development of new general permits in the last
two years, 97% of activés are now authorized by general permits. That leaves only the most complex
proposals to be covered by individual permit, which is reflected in the timeframes.

U Corps exemptions never require confirmation from our agency and the Corps uses a strdgegp simi
that for self certifying permits; that is, calling the requestor to determine if they would like a written
response. Most decline a written response and those actions are not reflected in the data.

U Aggregating the data for the previous two yearskaahe effects of numerous streamlining efforts
implemented during that time, many of which are just now taking effect. Funding constraints and staffing
shortages would be expected to increase permit timeframes. However, streamlining measures have
resultel in a 30% reduction in the number of written permit authorizations, and resulted in timeframes
being reduced by 13% for general permits, 18% for letters of permission, and 30% for standard individual
permits. Additional streamlining measures currentiyngemplemented are expected to reduce
timeframes further. This reduction in permit timeframes is more notable considering that over 1,000 of
the most timely and efficient authorizations are-seltifying and not included in the data. Were those
authorizaions included timeframe comparisons to prior years would reveal much more dramatic
decreases.
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Counties with the most USACE GPs
Reviews in FFYs 2012019

1) Ashlandi 118

2) Danei 69

3) Monroei 66

4) Browni 62

5) Waukesha 53

Figure A23. USACE IPs (#3)

Counties with the most USACE IPs
Reviews in FFYs 2012019

1) Douglas- 6

2) Kenosha 4

3) Racine-4
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1400

200 1200
USACE Permit Review Types 200
(not including self-certified GFs) 1000
Type | Count | Total 1o
EOD
NWP | 783 sua
& [ Pcp 3 1257 500 con
RGP 469 400
LOP 18
300 400
B P 15 43 3
200
Total 1300 200
1000
1] — | - i} |
NWP PGP RGP LOP &P GP Ir
AN TTRCE Permuit Types USACE GPs and IP:

Figure A24. Break down of the different USACE permit types for FFYs 22089

3000
Y/,
2300 //
USACE GP Reviews, Self-Certifving /
Excludes “self- Includes “self- 2000
certifying” GP’s | certifying” GP's
Total GP 1257 1793* -
Total IP 13 13 1300
Total 1300 2536
#1336 self-certifymg GP's 1000 /
500 /
Self-Certifying GPs: a pre-construction
notification (PCN) was not required for 0 A
the general permit ﬂ]l[‘l.dllri not require Erchodes “eelf Tncludes “elf.
Corps review cortified” GPs  cestified” GPs
USACE Total GPs
FigureA2-5 . USACE Gener al Permits zrdtGdnedal pRe m

§404 ASSUMPTIONFEASIBILITY STUDY PAGE 68



USACE Duration of Review (Days)

Tvpe | Average | Median | Minimum | Maximum
. | NWP 74 [ 1 575
& PGP 12 14 1 [
RGP 16 &0 1 419
P LOP 138 139 18 260
P 194 151 104 350

* gxcludes self-certifying GPs

Days

100

0

NWF PGP RGP LOF &P

Average Duration of Eeview (Days)

Figure A26. Detailed Table and Graph of USACE Permit Processing TineeDuration)

Dhays

180
160
140
120

GE*

Average Duration of GF and [P Eeviews

USACE Duration of Review (Days)

Average Median | Minimum | Maximum
GP* 75 &0 1 575
1P 158 142 18 350

* excludes self-cerhfying GPs

Figure A27. USACE permit processing duration for GPs and IPs
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Distribution of GP
Review Duration
Duration | Count | %
1-30 238 | 20.8%
31-60 371 | 285%
61-90 235 | 18.7%
91-120 188 | 15.0%:
121-130 149 | 11.9%
181-240 28 2.2%
241-365 21 1.7%
Jos+ 3 0.4%
Total* 1257

Conmt

400

350
300
230
.
i
150
100
30
] [ | | —
:“'ﬁ .“?\ :'-g 'll\.‘.,l:'l--'.||I|I \d-:‘;'\ .ﬂﬁ -\-\\Lh L'_th"
SR T, " LA
¥ L o L Es .~ .
B Y M

Diztnbution of GP Raview Duration (Dave)

FigureA2-8. USACE distribution of GP permit review duration (days)

Distribution of IP Review
Duration
Duration | Count | %
1-30 1 2.3%
31-60 1 2.3%
61-90 4 9 3%
91-120 10 | 233%
121-180 15 | 348%
181-240 6 14.0%%
241-365 (1] 14.0%
Jos+ (1] 0.0%
Total* 43

Cloumt

16

14
2
1
| I I
& @

Distribution of IP Bevisw Duration (Days)

[ N R L= -]

Figure A29. USACE distribution of IP permit review durations (days)
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USACE NWP 45-Day Review

Count
NWPs reviewed within 45 days 287
NWPs reviewed outside of 45 days | 496
Total USACE NWP Reviews*® 733
*exmcludas zelf-cerbfiving GPs

NWPs reviswved
within 45 days

» NWPs reviewed
outzide of 45 days

Figure A210. The number and percentage of USACE GP processed withing 45 days
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CORRESPONDENCE/ MEM:!

St agfé/i sco

Table A2-4. GP Permits and Consultations

Average Permit 'S\Sra;‘;gﬁ of Differenc Average Duration Average Amount of
Count! | %2 Review Duration (days) to Complete | Permit Reviews
Consult e (days¥ . ) .
(days) (days) One Permit Review | Reviewed per day
ESA Consultation 61 49% | 86 57 29 1.4 0.7
JD Consultation 106 8.4% 82 82 1 0.8 1.3
NHPA Consultation 508 40.4% | 103 83 20 0.2 49
No Additional Consultation | 694 55.2% | 55 - - 0.1 12.6
Total® 1369
Table A2-5. IP Permits and Consultations
Average Permit Avera_ge . Average Duration Average Amount of
Count %2 Review LU ] CliziEne: (days) to Complete | Permit Reviews
: Consult (days) : . :
Duration (days) (days) One Permit Review | Reviewed per day
ESA Consultation 8 18.6% | 111 68 43 13.9 0.1
JD Consultation 8 18.6% | 105 104 1 13.1 0.1
NHPA Consultation 24 55.8% | 156 97 59 6.5 0.2
No Additional Consultation | 12 27.9% | 186 - - 15.5 0.1
Total® 52

Lexcludes seltertifying GPs
2Count / 1257 GPs and Count / 43 IPs

3 Average Permit Review DuratignAverage Duration of Consult
4 Average Permit Review Duration / Count
® Count / Average Permit Review Duration
® Includes permits wittmultiple consultations

Note: Only FFY 2018 ESA data provided by USACE for analysis
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CORRESPONDENCE/ MEM:! St adféi sco

GP mIP GP mIP
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Figure A2-11. Comparing Average Permit Reviaw FiglFeMa-lz..CumpaﬁngDiﬂiamce iﬂ--ﬁ-‘l"ﬂf-lE'EPElm-il
Druration (days) by Permit Type Feview Duration and Average Consult Duration (Pemmut
Feview Duration Outzide of Consult Panod)
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Figure 42-13. Comparing Average Duration (davs) to
Complete One Parmut Review
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Table A2-6. Consultations for NWPs Reviewed within 45 days

Average Permit Review

col %" Duration (Days)
ESA Consultation 5 1.7% 22
JD Consultation 21 7.3% 24
NHPA Consultation 48 16.7% 29
('\:'8 rgﬂ‘ﬁt;“t‘l’:ﬁ' 222 77.4% | 28
Total* 296

*Includes permits with multiple consultations, excludes-seltifying GPs
*Count/287 NWPs reviewed within 45 days

Table A2-7. Consultations for NWPs Reviewed outside of 45 days

Average Permit Review

Seini %" Duration (Days)
ESA Consultation 32 6.5% 107
JD Consultation 43 8.67% 110
NHPA Consultation 283 57.1% 115
no Adcltional 200 40.3% |82
Total 558*

* Includes permits with multiple consultations, excludes-settifying GPs
*Count/496 NWPs reviewed outside of 45 days
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Table A2-8. USACE GP Work Tvpe
Count

Agriculture 7
Bank Stabilization 250
Dams 7
Development 347
Dredging g
Energy/Mining 2
Mitization/Bestoration 162
Otther 2
Structure 113
Transportation 349
Grand Total 1157

= Bank Stabilization
Development

» Mitigation/Restoration

= Struciure

» Transporiation

Table A2-9. USACE IP Work
Tvpe
Count
Bank Stabilization 3
Dams 2
Development 20
Diredging 4
Mitigation Bestoration 3
Other 1
Structurs 2
Transportation !
Grand Total 43

Figure A2-13

» Bank Stabilization
= Dams
Development
Dredging
» Mitigation/Restoration
= Other
» Structure

» Transportation
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SECTION THREE: WDNR PERMIT DATA ANALYSIS

Counties with the most WDNR GPs
Reviews in FFYs 2012019

1) Danei 157

2) Douglasi 152

3) Browni 129

4) Waukesha 109

5) Outagamie 109

Figure A216. DNR GPs (11257)

Counties with the most WDNR GPs
Reviews in FFYs 2012019
1) Doori 119
& 2) Danei 60
74 3) Browni 53
4) Walworthi 51
5) Ashland- 46

Figure A217. DNR IndividuaPermits with lat/long coordinates in the data basg&9@)
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WDNR Permit Reviews Type
Count %
EXE 871 15.4% 3500
FOR 2 0.035% 2 3000 3500
GP 3301 58.4% 2 2500 0 3000
@ 2500
INF 4 0.071% @ 2000 2
o o 2000
— 1500 o
IP 1178 20.9% [ « 1500
Qo
wIC 293 5.19% S I
< 500 £ 500
Total 5649 0 2 0
W o
WE o % a o GP IP
e = =
Figure A218. Break down of the different DNermit types for FFYs 2018019
Average Duration of
Review (Days)
45
40
35 WDNE Duration of Review (Days)
= 30 Count | Average | Median | Minimum | Maximum
E 75 GP 3301 5 1 1 173
20 IP | 1178 44 42 1 366
15
10
0
GP P
Figure A219. WDNR permit processing duration for GPs and IPs
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Distribution of GP Review
Duration
Duration | Count %0
1-30 3222 97.6%
31-60 70 212%
61-90 3 0.091%
91-120 3 0.091%
121-180 3 0.091%
181-240 1] 0.00%%
241-365 1] 0.00%
365+ 0 0.00%
Total 3303

Figure A220. WDNR distribution of GP permit review duration (days)

MNumber of Reviews

3500
3000
2500
2000
1500
1000

500

) ) 3 ] 2 ) o

NN R SO S SRS
AN "
-\.-’ b

~
¥

Distribution of GP Review Duration (Days)

Distribution of IP Review
Duration
Duration | Count %o
1-30 226 15.2%
31-60 703 59.7%
&1-90 194 16.5%
91-120 36 3.06%
121-180 15 1.27%
181-240 1 0.085%
241-365 2 0.170%
365+ 1 0.085%
Total 1178

Figure A221. WDNR distribution of IP permit review duration (days)

MNumber of Reviews

800
700
600
500
400
300
200
100

N
> &

Qg} ey qg\ n')?'l ,-\_;"'J .;_‘J'C
wy 2 5 aid L 'y ok 3

ST oY @

Dhstribution of IP Review Duration (Days)
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WDNE GP Work Type
Count | % = Bank Stabilization
Bank Stabilization 381 11.5%
Dam 12| 0.364% Development
Development 1050 31.8% Dredei
Dredging 136 | 4.12% reesms
“_\-htlgatmm'Restoratlon 455 13.8% n I‘v[ltlEﬂhOIlRﬂSthﬂthﬂ
NA (Wetland Fill Superior- o
SAMP) 10 0.303% = Structure
Other 3 0.091%
Structure 483 | 146% » Transportation
Transportation 771 23 4%
Grand Total 3301 Figure A2-22
“"DNRIP“'urkg'vpet - « Bank Stabilization
oun (]
Bank Stabilization 368 31.2% ‘ = Dam
Dam 31 2.63% Develapment
Development 110 9.34%
Dredging 126 | 10.7% Dredging
Mitigation/Restoration 22 1.87% = Mitigation/Restoration
NA ar
(114 Wetland IP, 5 WQC) 118 10.0% \ = NA
Structure 374 31.7% s
u
Transportation 29 2.46% / tructure
Grand Total 1178 = Transpartation
Figure A2-23
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SECTION FOUR: COMPARISON OF USACE AND WDNR GENERAL AND INDIVIDUAL PERMITS

Comparing USACE & WDNE GPs and IPs

GP

WDNR 330

Ir

1178

Total
Count

4479

*Excludes self-certifying GPs

3500

3000

2500

2000

1500

1000

500

GP
B USACE

IP
WDNER

Figure A2i 24. Comparison of USACE and WDNR Permit Numbers for FFYs 2018

Figure A225. WDNR and USACE GP Permit Numbers with USACE-seltifying GPs
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